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FORMER EDITION. 


| S ſolidity of judgment, utility 
of matter, and perſpicuity 
of method, will be too obvious to 
every intelligent reader, on the firſt 
peruſal of the following T reatiſe, 
not to convince him that it is one of hog 
the elaborate pieces of the late lord 5 
chief baron GILBERT, we preſume * 
there needs no further apology for 
making ii pub lic, eſpecially ſince it 
is a ſubjef eſſentially neceſſary to be 
known by every individual who has 
any kind of inheritance or poſſeſſion ; 
for it is calculated in ſuch a manner 
2 as 


9 CE 


as to be of uſe to the public in gene 
ral, but more — to ſbe- 
Et riffs, underſheriffs, flewards, land- 
Ez ; lords, tenants, &c. who ought to be 


thoroughly acquainted with this 
branch of the law. 


T he tranſlations at the bottom of 
the pages are intended that this book 
may be uſeful not only to gentlemen 
of the law, but to ſuch alſo as are 
unacquainted with the original. 


An appendix of ſome well choſen 
precedents is added for the eaſe of 


the prattiſer, and the whole render- 


= ed the beſt and compleateſt book of 
p its kind. 


ADVER- 


129 


ADVERTISEMENT 


TO THE 


PRESENT EDITION. 


OME time fince, the publiſher 
of the preſent edition of this 
work, prevailed on a gentleman, well 


known at the bar, to reviſe it, and 


make ſuch. additions, as to him {ſhould 
ſeem neceſſary. This, he flatters him- 
{elf, has been done in a manner not un- 
deſerving of the attention of the profeſ- 
ſion. The work has received a very mi- 
nute correction, as well in language, as 
in punctuation. The references have 
been all carefully examined ; thoſe that 
were inappoſite have been retracted, 
thoſe that were inaccurate have been 
rectified, and ſuch as were neceſſary 
have been ſupplied. The diviſions 
have in ſome meaſure been altered; 
at the ſame time that others have been 


added. 
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added. Such of the modern acts of 
parliament, as well as of the judicial 
deciſions, which in any wiſe relate to the 
ſubject, have been introduced: and to 
the whole is ſubjoined a few practical 
directions, as alſo a new and complete 
index. That the reader may entertain 
a competent idea of the neceſſary altera- 
tion which this treatiſe has undergone, 
it may not be improper to remind him, 


that ALL the ADDITIONS are included 


within brackets: it was candid ſo 
to denote them, leſt the faults of the 
editor ſhould be attributed to the au- 
thor. The“ tranſlations at the bot- 
«* tom of the pages” which diſgraced 
the former edition, the editor of this 
has thought proper to omit. 


March , 1786. 
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Of che diſtreſs; and herein are to be con 


ſidered, : 
I. The ſeveral ſorts of diſtreſſss, and in what 
caſes a diſtreſs lies. Page 5 
II. IWhat things are diſtrainable. 25 


III. {The time, place, and manner of * 
the diſtreſs. | 

IV. How the diſtreſs is io be uſed [ and di 4 

poſed of ] ; and herein, of the pound, | and 


of ſelling the diſtreſs ]. 43 
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Of the replevin ; and herein are to be con- 
ſidered. 


I, How it ſtead at common law, and the alter- 
ations which have been made therein by 
faiute. 58 

II. The duty of the ſheriff in the exceution of 
the replevin ; and herein, 6 ef the pledges. 67 

III. The proceſs ta make the defe1 ndant ap- 
pear, 75 
IV. 
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IV. The withernam ; or proceſs where the 


goods are eloigned. 79 
- V. The writ de proprietate probandi. 98 
. VI. The proceſs for removing the cauſe out of 
E . the inferior court, 101 
= | By pone. 102 
® By recordari. 108 
1 VII. The replevin itjelf ; and herein are 10 
= + be conſidered, | 
= For «whom and in what caſes it lies. 119 
The declaration in replevin. 124 
The ſeveral pleas to this action, viz. 
Pleas in abatement. 126 
The general iſſue, 130 
T he ſuſtifcation. 131 
The avotury; and herein are to be con- 
ſidered, 
What is ſubſtance, and what is 
: orm. ä 134 
The ſeveral plens to avauries, viz. 
| The diſclaimer. 147 
| The plea of hors de ſon fee. 150 
<4 In what caſes the tenure is traver- 
ſable. 155 
In what caſes the ſeiſin of the ſervi- 
ces it traverſable. 156 


The judgment in replevin ; and herein, of 
the writs de retorno habendo, and 


_ » ſecond deliverance. 160 
VIII. Of the writ of recaption. 180 
APPENDIX, containing precedents of pleadings 

in replevin. 18 


PRACTICAL DIRECTIONS, as to the making 
of a diſtreſs for rent, and ſuing a reple- 


vin. 
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Or DisTuEss z 8s. 65 
H diſtreſs is a remedy given to the 2 
lord, to recover the rent or ſervices, : 


which the tenant hath obliged him- 
ſelf by his feudal contract to pay, by way 
of retribution for his farm. 


Theſe ſervices, when the feudal tenures Spel. Rem. 4. 
prevailed, were chiefly of two ſorts ; either Bacon on 

MILITARY, as attending on the lord in war; Sernment. 
or MINISTERIAL, as attending his courts Nungine- 

in time of peace, and there aſſiſting him ane > m 4 of 
in the diſtribution of juſtice; or, plouging Hale. 
and tilling his demeſne. 


B The 


2 THE Law or DIS TAESS E58. 


The non- performance of theſe ſervices 
was, by the old feudal law, a forfeiture of 
the feud. This is evident from ſeveral 


Vigel. 257. paſſages in Vigellius, (under the title of, 


271. 326, cauſe ex quibus feudum amititur )—Si vaſſa- 
Jur. feud. Jus domino non ſerviat, fidelitatemque ei non 
_ 126. proftet—-Si vaſſalus, a domino ejus vocatus, 
"ef edit. of 71977 venerit Si pad um feud! non ſervictur— 


Hale. Theſe, ſays he, were all forfeitures, and 


the lord on ſuch failures of hls tenant, 
was at liberty by tlat law to re- aſſume his 
feud, 


Bacon on go- The rigour of this law was mitigated 
8 wich us, and theſe feudal forfeitures changed 
oy into diſtreſſes, according to the pignorary 
method of the civil law ; from whence the 
notion ſeems to have been firſt borrowed ; 
Dig. lib 20. as may be ſeen in the title, de diſtirctione 
tit. 5. fol. 660. pignorum.—Creditoris arbitrio permittitur, ex 
pignoribus ſibi obligatis quibus velit diſtric- 
tis, ad ſuum commodum pervenire. For there 


appear no footſteps of it in the feudal 


authors. 


From whence ſoever the name or the no- 
tion came, the remedy obtained ſo early in 
our law, that we have no memorial of its 
original with us; and as this power was 

anciently uſed by the lords, it grew as bur- 
thenſome and grievious to tenants, as the 
feudal forfeiture ; -- there being no diffe- 
rence to the tenant, between the lord's feiz- 
ing the land itſelf and turning him out of 
pofleſſion, and his ſtripping him of the 
wliale produce of it at his pleaſure, 
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And not only the produce of the farm, 

but the induda & illata, and every thing 
that was brought on the land, were liable 

to the lord's diſtreſs. By this means all the 
plunder of the war, which the vaſlal had 
brought home, was often carried off by the 
lord, and the diſtreſs, by his power, re- 
moved out of the reach of the tenant; and 
that on the ſlighteſt occaſions. 


+ This power, thus practiſed by the lords, Barr. on ſtat, 
did not only oppreſs the tenants, but 12. 13. 51. 
put them ſo entirely under the power of _ Ex. — 

their lords, as to enable them to bring great gie. 1 
numbers of vaſſals into the field againſt 101. 102, 
their prince and thereby diſturb the pub- 


lick peace of the kingdom, 
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- There were yet two other inconvenien- 
cies which aroſe from the abuſe of theſe 
diſtreſles, 

The firſt was, that in the difputes which 
frequently aroſe between neighbouring 
lords themſelves, whilſt each lord was en- 
deavouring to enlarge his bounds and cn- 
croach on his neighbour's property, the te- 
nants were generally diſtrained by both; by 
which the tenant was brought within the 
ſeigfory, and ſo became ſubject to that feu- 
dal dependence and ſervice which accom- ; 
panied the military tenure. 


The other miſchief was, that when the 
lords had brought them under their de- 
pendence, they would diſtrain them for the 
amerciaments of their courts ; and, as the 

| B 2 ſtatute 


1 3 TE LAW O DIS TRESSEs. 
52 Hen. 3. c. ſtatute of Marlbridge expreſſes it,—graves 
1. ulliones fecerunt, & diſtriftiones quoſque re- 
demptiones receperint ad voluntatem ſuam. 
And what made the abuſes the more in- 
ſupportable, was, that the lords——per 
2 Toft. 102, 3. fas domini regis juſticiari non permittunt, 
nec ſuſtineant quod per ipſes liberentur diſtric- 
pet tiones, quos audoritate propria fecerint ad 
eoluntatem ſuam.—So that they ſeemed to 
throw off the authority of the law, and to 
ſubvert the fundamental rule, that no pro- 


perty was to be altered without the king's 
writ. 
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But theſe oppreſſions ended with the diſ- 
tractions of the barons wars. For towards 
the end of the reign of Hen. 3. there were 
particular laws made to regulate the manner 
of diſtraining ; nor permitting the lords to 
extend this remedy, beyond the miſchief 
it was firſt introduced for; which was no 
more than to empower the lord by ſeizing 
the chattles, To oBLIGE the tenant to per- 
form the feudal ſervices, 


Brac. I. 3p. Theſe were to remain in the lord's hands 
ook OP. AS PLEDGES to compel the performance; 
Clan. 1. 7. c. andthe detention was no longer lawful, than 
17. Heng. While the tenant refuſeth to do the ſervices, 
parva, c. 6, which was reſerved by the feudal congract, 
Co. Lit. J. 1: By what ſteps it came to be brought under 
3 4c pom the regulations which govern it at this day, 

62. ed. 15575, WE {hall have occaſion to obſerve, by con- 
Sullix. let. ſidering, 
55. 97. ico. 


ed 1776. I. The ſeveral ſorts of diſtreſſes, and in 
| what caſes a diſtreſs lies. | 
ah II. What 


THE LA or DisTRESSES, 5 
II. What things are ditramnable. _ 


III. [Of the time, place, and manner of 
making the diſtreſs. ] 


IV. How the diſtreſs is to be uſed and 
diſpoſed of; ] and herein, of the younD ; 
Land of ſelling the diltrels. | 


1. Of the ſeveral ſorts of diſtreſſes, and 
in what caſes a diſtreſs lies. . 


| 'The diſtreſs at common law was uſed in 
fix caſes; viz. | 


1. For the ſervice due to the lord ariſ- 1 Ro. abr. 
ing from the tenure; as homage, fealty, 665. 
rent, ſuit of court, &c. For the diſtreſs, as 
1s already obſerved, came in, in lieu of the 
forfeiture, and was a mild alteration of the 
feudal law, which allowed the lord to ſeize 
the feud for the non- performance of the 
{ervices. 


{ Rents at common law, are of three kinds, 
rent-ſervice rent-charge, and rent cd. 
 Rent-ſervice, is where the tenant holdeth Co. Lit. 96. 
land of his lord, by fealty and certain rent; a. 1525 
or by homage, fealty, and certain rent ; or 
by other ſervice, and certain rent. It is 
called RENT SERVICE, becauſe it hath al- 
ways ſome CORPORAL SERVICE incident to 
it; which at the leaſt is fealty. and in caſe 
it be not paid at the day appointed, the lord 
may diſtrain for it of common right, with- 
out rcterving any ſpecial power of diſtreſs. 

B 3 Rent- 
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Co. Lit. 143. Rent- charge is rent, for which theowner 
may diſtrain, not of common right, but 


by virtue of a clauſe in the deed which 
creates it. ol 


Co. Lit. 1433 Rent. ſeck, redditus ficcus, or dry rent, is 
in effect nothing more than a rent reſerved 
by deed, but without any clauſe of diſ- 

treſs. And for this ſpecies of rent there 
was no remedy by diſtreſs at the common 
law; but the grantee could only have 
charged the perſou of the grantor, in a writ 
of annuity, 
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2 Inſt, 19. There are alſo other ſpecies of rents, 
which are reducible to theſe three; ſuch 
as, rents of aſſiſe, chief rents, Ec. 
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Rents of aſſiſe, are the certain eſtabliſhed 
rents of freeholders, and antient copy- 
holders; and are ſo called, becauſe they 
are %iſed and certain; and of theſe, the 
former are frequently called chief rents. 


Having given this general diviſion of 
rents, it remains to be obſerved that the 
difterence between them, in reſpect to the 
mode of recovering them by diſtreſs is 
now totally aboliſhed by the 4 G. 2. c. 28.4. 
5. which declares, that all perſons may 

Have the like remedy by diſtreſs for rents 
ſeck, rents of aſſiſe, and chief rents, as in 
caſe of rents reſerved upon leaſe.—So that 
now it may be laid down as an univerſal 
principle that a diſtreſs may be taken for 
any kind of rent 1n arrear. 


And 
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And by the 11 G. 2. c. 19. f. 18. if 
any tenant ſhall give notice of his intention 
to quit the premiſes, at a time mentioned 
in ſuch notice, and ſhall not accordingly 
deliver up the poſſeſſion thereof at the time; 
he ſhall from thenceforth pay double rent, 
to be recovered in like manner as the ſingle 


rent. | 


So the lord may diſtrain for relief—aid 1 Rol. abr. 
pur file marrier, and pur faire fitz chevalier. 665. 4 Co. 
For though theſe were not annual, yet 49: 5 
they were parts of the feudal proſits, and — my 
were therefore recoverable in the ſame 
manner. 


But it may be neceſſary to diſtinguiſh 
relief, into the relief proper and improper. 


The yroPER relief is the ancient relief, Co. Lit. 83. 
which was due to the lord at or before the 2 Neon, 
entry of the heir, or new tenant, into the 1 Jon. 132. 
land. This was anciently paid in money, Latch 130. 
and was not ſo properly a ſervice, as a per- 3Bullt. 323. 
quiſite or incident to the feudal tenure. It ea edit. of 
aroſe from this, that whilſt the feud was 
temporary and precarious, the lords uſed 
upon the death of their tenants, and before 
the heir was admitted into the feud, to 
oblige the heir to pay a ſum of money. 
This, after the feud came to be eſtabliſhed, 
and made perpetual, came to be part of 
the feudal profits; the tenants eaſily con- 
Rong to it upon the eſtabliſhment of the 
feud. 


B 4 no 


TRE Law or DiSTRESSES. 


In analogy to this, the lords, after 
magna charta had indulged to the tenants 
the licence of alienation, uſed in their grants 
to reſerve a ſum of money on every aliena- 
tion of their tenants ; and where ſuch reſer- 
vation appeared intheir grants, withaclauſe 
of diſtreſs, the lord might reſort to that re- 
medy where the tenant failed to perform his 
part of the contract. It afterwards happened 
that the grants in which theſe reſervations 
appeared, were by length of time worn out 
or loſt, and then the lords PRESCRIBED in 
taking the relief. But for theſe preſcriptive 
reliefs, the lord could not diſtrain, unleſs 
he could likewiſe preſcribe in the diſtreſs. 
For as the preſcription created the right to 
this 1MPROPER relief, ſo there muſt be a 
preſcription to give the remedy ; otherwiſe 
they were looked upon as burdens and 
exactions of the lords upon their tenants, 
tending to diſable them from appearing in 
the field, armed and equipped for the pub- 
lick ſervice : and for that reaſon were ſaid 
to be againſt common right; that is, 
againſt the policy of the law, which pro- 
vided for the publick ſafety, before the 
private profit of the lord. And there- 
fore they were- not encouraged, nor any 
remedy either by diſtreſs, or action, given 
for them, Pate the lord could ſhuw as 


early a title to the remedy, as to the duty WM 


itſelf. 


In like manner the heriot is of two 
ſorts; the heriot ſervice and the heriot 
cuſtom. 

The 
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therefore to be diſtrained for as other ſer- 


E vices. This, as the military ſervice de- 
2X clined, was turned into ſomething of pri- 


vate profit to the lord; and inſtead of the 
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* militie apparatus, he took the beft horſe, 


OX; Or cow ; and the ſame remedy was con- 
tinued, as where the heriot was paid in the 
habiliments of war. 


The reſervation of this heriot ſervice Bro. Abr. tie. 
was of publick utility. It was alſo for Heriot pl. 7,5, 
the private fafety of all the tenants in Reilw. 52.4. 


the manor, that the habiliments of war 
ſhould be kept amongſt themſelves for their 
defence; and therefore where there was no 
ſuch tenure between the lord and tenants 
of ſome particular manor, the tenants by 
agreement conſented that the lord ſhould 
have the beſt part of the military furniture. 
This agreement created a cuſtom, which 
being the law of the manor, created a right 
in the lord to ſeize. 


But the lord could not aiftrain ; becaufe 


wherever there was any footſteps of a di- 
ſtreſs, it was always ſuppoſed to be part of 


the feudal refervation : and the heriot cuſ- 
tom arifing originally from the grant of the 
| tenant, 


9 


che herfot Now is the Best rast of the Spelm. Res- 
'tenint; but anciently was taken out of the 32. 

= Militie apparatus; It was a device firſt in- 
E troduced to keep a conquered nation in 
ſubjection, and to ſupport the publick 
E ſtrength and military furniture of the king- 
dom, by taking on the death of che tenant 
his beſt armour. Hence it became part of 
the ſervices ariſing from the tenure, and 
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tenant, and not being reſerved by the lord n 


upon his feudal donation, was not a ſervice eil 
ariſing from the tenure between lord and RC 
8 tenant; and therefore was not under the He 
regulation of feudal ſervices, and conſe- Per 


quently not to be diſtrained for, as ſuch 
ſer vices were. 7 


Keilw. $2. a. But where ſuch heriot cuſtom obtains, 
Bro. abr. tit. the property of the heriot is actually in the FP! 
ar AP upon the death of the tenant ; becauſe 
Salk. 356. the choice of the beſt beaſt is in the lord, 
Cro. Car. 260. and not in the tenant. And hence it is, that 
the lord may ſeize the heriot cnſtom where- 
ever he finds it, either on the tenant's land. 
or off it, or even in the king's highway. 
And if it be eloigned he may have treſpaſs 
or detinue for it; for the bringing the ac- 
tion determines the choice for that beaſt, 
as it he had ſeized at firſt; and whoever # 
takes it, violates the property, which was 
veſted in the lord by the death of the te- 
nant. But in the caſe of ſuch eloignment 
the lord cannot diſtrain the tenant, as he 
may for the heriot ſervice ; becauſe the di- 
ſtreſs was introduced for the recovery of 
feudal dutics, of which the heriot cuſtom is 
no part. | 


Plowd. 96. But it hath been mcuh doubted whether 
Keilw. 82. a- the lord might sE1zE the heriot 8ervice ; 
Bro. tit. heriot Lecauſe that being part of the feudal duties 


Fon 325. ailing from the tenure between the lord 


Dr. & Stud. and tenant, ought to be governed by the 
74. ſame regulations with the other ſervices; 


Moor 540. and therefore where the tenants holds by a 
Cro. Eliz. 32. capon, orahen, &c. the lord muſt diſtrain, and 
| Cannot 


k is 
II 
7 
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Kvnot ſeize as for his own propenty : fo how. 8 - 
either ought he to ſeize for a heriot ſer. LU. 1397+ 
ice. But it now ſeems to be ſettled, that 
ne heriot ſervice is ſeizable, as well as the 
eriot cuſtom ; becauſe the choice of the 


| ¶Peſt beaſt is in the lord, and therefore he only 


* % * 5 | 


to determine that choice, by a feizure. 
But where the tenure is by the rent of a hen 


- 


1 


Ir a capon, c. he is to render, and there- 
pre the lord can only compel him to do it 
y diſtreſs.—[ But a ſuit heriot reſerved by 


* 
< Ns 


Need, cannot be taken off the manor. Show. 


2X 2dly. The ſecond ſort of diſtreſs is for Crs. fac. 382. 
Ines and amerciaments in court leets. This 1Ro. Abr. 
*Kands upon a different bottom. The for- Gg. 

ner diſtreſs only relates to private con- C 38, 41. 
Fracts between landlord and tenant ;—this '* 7 


"vl 0 . . 
1 Aſtreſsi relates to tranſactions in a court of 


Poſed by the ſteward, or for amerciaments 
1 leſſed by the jury or perſons guilty of 
SD uſances ; or of any other crime preſentable 
r conuſable in the lect. 


W But for amerciaments in a court-baron, 
he lord cannot diſtrain, but is put to his 
Waction of debt for recovery thereof. 


Io underſtand this rightly, we muſt ob- 
erve that courtleets were originally derived 
put of, or rather exemptions from, the 
ſherift's torn, and therefore are courts of re- 
ord, as the torn is. 


In 


12 


Dal. Sher. 
401. 

Finch 125. 
8 Co. 41. b. 
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In thoſe leets, though the lord or his 
ſteward preſides as judge, yet the court is r 
erria domini regis, and was. at firſt eſtabliſh. 
ed to puniſh treſpaſſes and publick nuſan. 
ces, which aroſe within the precincts of the 
leet, as the torn through the whole coun. 
ty. Hence it comes that in all things Wi 
neceſſary for the ſupport of the juriſdiction 
of the court, the judge was armed with the 
ſame power with the judges above; and 
therefore the ſtewart for any contempt in 
court might impoſe a fine, and impriſon 


for it, as the judges above :—becauſe, what 


is neceſlary for the vindication of the ho. 
nour of the court, the ſteward is not obliged 
to £0 to a {uperior court to ſeek redreſs for. 
But for an amerciament, which is impoſed Wm 
for a tranſgreſſion out of court, of Which 
the court has cognizance, there was no fine 
or impriſonment ; becauſe that court could 
only try leſſer offences, which were not 
fineable ; the greater offences being remitted Wi 
to the juſtices in eyre. This fine for 
contempt in court, when impoſed, being 
grounded on the judgment of the king's 
court of record, CREATED A DEBT, for} 
which the ſteward wight either 1mpriſon, | 
or levy the ſame on the goods and chattles 
of the debtor; but for the amerciaments 
the ſteward could oNLY DISTRAIN, and not 
fine and impriſon. 
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The proceſs that levies this debt, is in| 
the books called a diſtreſs; becauſe the 
lord might at common law impound the 
diſtreſs until the fine was paid ;—but as the 
diſiringas or levari for levying thoie fines il 
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j nd amerciaments iſſued in the king's name; 
is End as the lord may likewiſe ſell this di- 5 
n. treſs, it is rather to be eſteemed iN THE 
\. ru or AN EXECUTION, than a diſtreſs, 


je in the genuine ſenſe of the word; — the 
iſtreſs originally being no more than a 
ain on the tenant, and a pledge in the 
ord's hands to compel the tenant to per- 
form the ſervices, —and therefore could 
0 4 not be ſold,—till the ſtat. 2 W. & NM. 


in H. 5 | 
at [That a power to ſell the goods diſtrained 


Por rent, ſo neceſſary to make the rent 
=SF& flectual, ſhould not have been introduced 


r. at a more carly period, is ſomewhat ſur- 

d prizing. 

W | 

ae And hence it hath been held, that the; Co. 38, 41. 
11 teward may impoſe a fine upon a man for 

ot refuſing to be ſworn a cynſiable, and may 

d diſtraiu for that ſine. a 


So if a man oweth ſuit to the ſheriff's Dat. Sher. 
torn, and refuſeth to be ſworn, or if a bailiff 499- 

of a leet refuſeth in court to execute his 

office; theſe are all contempts to the au- 

thority of the court; and the ſteward ma 


impoſe a fine, and levy it by diſtreſs of the 
oflender's goods. 
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So if a man oweth ſuit to the ſheriff's Pal. 8 
torn, and doth not make his appearance, 401. 
he may be amerced and diſtrained for the Bro. tit. diſtr. 
fame; becauſe it is a contempt to the court? © . 
a A ee hed: — Fitz. abr. tit. 
in rerunng obedience to their lawful com- aroury, pi. 
| mands. 194. 
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mands. But u. whether this be ny an 
amerciament. 


The difference between ſines and amercia- 
ments is, that the fine was pro gravioribus 
delictis, the amerciament pro minoribrs. 


The 9raviora delifa were puniſhed either 
by the view of the judge himſelf, as fines WF 
for contempts done in courts, or on a view 
of nuſances; but out ofcourt by thejuſtices 
oi the peace, or upon indictment, or ather 1 
couviction, 1 


Of ſuch graviora delifta, the fine is ſet by 
the court itſelf, becauſe ſuch greviora de- 
lita muſt be againſt the king's peace, the 
quantity of which the court are judges of, 
who have commiſſion from the king to 

fee that ſuch peace be preſerved. In fach Þ 
cales, the jury are only judges whether 
the defendant be guilty of the fact or not; 
but the court is judge of the quantity of i 
the fine. It is called a fine becauſe it ends 
with the court, and is not to be aſſeered 
by the jury. 


In minoribiis deliflis, as for not appear- 

ing at the court leet, or torn, the judge 
may order the jury to affeer an amerciu- 
ment on ſuch a defaulter, and iſſue a di- 
ftringas for levying the fame, 


But it _ that at the aſſizes and ſeſ- 


ſions, where the judges and juſtices fit by 
an immediate commiſſion from the king to 
keep the peace of the county, the non-ap- 

pearance 


- 
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| reaches of the peace is among the gravi- 
era dilicta; —ſo that there the court hath 
power of itſelf to impoſe a ſine, which muſt 
Me eſtreated into the Exchequer to be le- 
Pied. | 

2 | | 
And ſo where the king grants to any 
orporation a power to hold ſeſſions, if ſuch 
ourt fines for non- appearance, ſuch fines 
muſt be eſtreated into the exchequer, and 
Fevied by the proceſs of that court; and 
uch corporation, though they have the 
rant of ſuch fines from the crown, cannot 
et them out of the exchequer but by 


Metition, or mon/trans de droit. 
7 

And if inſtead of fining ſuch perſons, the 
eſſions order that they may be amerced, and 
he jury affeer the amerciaments, they may 


Pe levied by diſtringas. 


5 
x 


Waſe of the tenants of the manor ;—curia 
omini manerii, in which the ſuitors are 
Judges; and their amerciaments being im- 
Poſed only for the lord's advantage, and 
or not doing ſuit to his courts, or per- 
Worming the ſervices due to him, ſuch amer- 
iaments are not grounded on the judg- 
Wnents of the king's courts, or courts of 
Wccord ; and "242 Au only created a debt 
or the lord, ta be ſued for in the king's 
ourt, that the juſtice of it might be 
Where coNTROVERTED; for which reaſon 
Wc law never allowed the lord to W 
| or 


pearance of ſuitors to make enquiries for 


. 


But court barons were inſtituted for the Cro. Elis. 
Private advantage of the lord, and the 748. 


= 16 Tur Law ox, D428 8 8. 
, for thoſe amerciaments in cither of the 
ways abovementioned. For the lord ought 
not to have a diſtreſs for them in the nature 
of an execution, becauſe that were to alter 
property without the king's writ, or the 
proceſs of the king's courts. Nor was it BY 
reaſonable to allow the lord to diſtrain and 
inpound for theſe amerciaments, becauſe 
they were ſet, among other cauſes, for not 
doing fuit' to the lord's court and other ©. 
ſervi ices ar:fin ng tom the feudal tenure, and - 
were in nature of a penalty inflicted on the 
tenant for the non-performance thereof; * 
for Which the lord might diſtrain by ©, 
virtue of the feudal grant, and therefore 
ought not to diſtrain for the amerciament 
tod. That were in effect to allow the lord "oh 
a double diſtreſs for the ſame thing ;—for Wl 
the ſervice itſelf, and for the amercia- i 
ment ;—which is the penalty for the non- M8 
perfor ming that ſervice ; which were vexa- 
tious, and would put the tenant too much 2 
in the power of the lord. I 


z1 Co. 45-2" But if the lord can RTS In a di- 

Ro. abr. Ot. ſtreſs for the amerciament, then the di- 
ſtreſs becomes lawful ; becauſe ſuch a 
Preſcripion is preſumed to be founded 
on a grant of the tenants, by which they 
ſubjected themſelves to the diſtreſs. And 
though the grant which created the di- 
ſirets, be worn out by length of time, yet il 
the continual uſage is good evidence of al 
ii: and therefore the tenants muſt ſubmit 1 
to that cuſtom which their anceſtors have 
put them under. | 
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But if the manor belongs to the crown, Cro. Eliz. 


0 8 . " . . * . ; 
„che king by his prerogative may diſtrain 748. 

. the tenants for amerciaments impoſed in his Rowleſton v. 
A court baron without preſcription ; becauſe | 
it is of publick advantage that the king's 

1 _Þ& treaſure ſhould be collected in the moſt ex- 
peditious manner. 

x There is, however, this diſtinction to 

d be obſerved in fines impoſed by a court 


leet. They are either impoſed by a ſtew- 
ard for a contempt to the court,—and 
this is abſolutely neceſſary for the ſupport 
' 8 ority and dignity of the cou 
of the authority and dignity of the court 
it within the boundaries of its duty ;—or 
4 elſe they are impoſed as a puniſhment for 
thoſe crimes which are conuſable by the 
court. But where by cuſtom the leet hath 
juriſdiction to impoſe a tine, for a thing not 
2X originally within the juriſdiction, but only 
acquired by cuſtom, in ſuch caſe, as that 
articular cuſtom gave the leet a right to 
impoſe the finc, ſo the cuſtom only can 
create the right of diſtreſs. 


li- bo : . | 
| Thus where a leet laid 4 cuſtom for a Vent. 105. 
== townſhip to ſend one to be ſworn conſtable, Pierſon v. 
ed 1 . . 8 5 . 
„which not being done, a fine was impoſed, Ridge. 


and a diſtreſs taken for it, the diſtreſs was — * 328 
held unlawful ; becauſe there the ſte ward. 

of the leet did not preſcribe in the diſtreſs, 

and nothing elſe could warrant it. 


So it is, pro certo letæ; which was a ſum 11 Co. 44. b. 
given by the tenants to reimburſe the lord Rol. Rep. 32. 
for the purchace of the leet ; and for this the Codfrey's 
lordcannot diſtrain without a cuſtom to war- 2 Leon. 74. 


C rant 3 Leon. 178. 


18 Tue Law or DisTRESSES. 


rant the diſtreſs; becauſe this is a ſum 
purely of private advantage to the lord, 
and in no fort ncceflary to be paid to keep 1 


up the juriſdiction of the court. 5 

8 Co. 41. b. But for fines and amerciaments in leets, 

the lord may either diſtrain and fell the 

diſtreſs, and then the diſtreſs is in na- 

ture of an execution, of the judgment of a 

court of record; or elſe he may im- 
i pound the diſtreſs, and then it 1s reple- 1 
o viſable. We 


i | Here it may not be improper barely to 

| mention another fort of diſtreſs, which is I 
the laſt and great proceſs in courts of judi- 
cature, to bring the detendant into court, 
i and oblige him to appear in civil caſes, in 
1 actions as well real as perſonal. 


4 | | _ _ This proceſs is the attachment, which 
3 lies as well in inferior courts, not of re— 
cord, as in ſuperior courts; and it is given 
when the defendant has been ſummoned to 
appear and makes default. And it is not a 
proceſs againſt the bedyof thedefendant, but 
avaink his goods and chattles ; for the offi- M8 
cer attaches the defendant by * horfe, his 
ox, or his cow. And where this proceſs iſſues 
Dalt. Sher. out of a court of record, there is no doubt 
guys _ but if the defendant makes default, the 
3 goods he was attached by are forfeited, be- 
pl. 54. cauſe in ſuch caſe there is a judgment of | 
the king's court of record condemning the 
goods, which alters the property. 
| And 
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And it ſeems that in the county court kitch. 155. 
and court baron, which are not courts of Dalt, 418. 
record, if the defendant does not appear e NY 
3 2 ar. pl. 1. 
upon the attachment or diſtreſs, the goods 
by which he was attached or diſtrained, are 
likewiſe forfeited on his default. The rea- 
ſon why in this ſingle inſtance the property 
is altered without the king's writ, or the 5 
judgment of a court of record, ſeems to be, 
for the more ſpeedy adminiſtration of juſ- 
tice, which is of publick advantage; and 
the party by his appearance might have pre- 
vented the forfeiture. 


And here we may likewiſe obſerve, that 
where the plaintiff recovers in the county 
court, or court baron, the execution 1s, only 
BY DISTRESS ; that is, there iſſues a precept 
to the officer of the court to take the goods 
of the defendant, and keep them in pound, 
2X untill the defendant ſatisfy the plaintiff his 
debt. The reaſon 1s, becauſe theſe are 
Nor courts of record; being held only in 
the lord's or ſheriff's name; and therefore 
all the proceſs run in their names and not 
in the king's, and without the king's writ 
no property can be altered. So that the 
execution in theſe inferior courts, only 
ſeizes and DETAINS the defendant's goods 
until he makes the plaintiff ſatisfaction for 
his debt. We find therefore in the regiſter, 
the king's writ de executione judicii of theſe 
inferior judgments, and by virtue of 
that they may levy the plaintiff's debt 
as if he had recovered it in a court of 
record, | 
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In the lord's court, if the defendant does 
not appear to do juſtice to the complainant 
on the ſummons, on the next proceſs he 
ought to give pledges, or caution for his 
appearance; and therefore upon the attach- 
ment they may return him attached per 
plegios; and then if he don't appear his 
pledges ſhall be amerced; for which amer- 
ciament the lord may have his action of 
debt. If the defendant cannot find pledges, 
the attachment is per vadios ; and ſince the 
lord would have had the amerciament if 
the defendant had been attached, by pledges, 
and had not appeared, therefore if he be 
attached per wadios, and do not appear, 
the vadii are forfeited ; for the vadii come 
inſtead of the plegii, and therefore are hy- 
pothecated for his appearance in judgment 
of law. And by conſequence, if he doth 
not appear to perform the condition of ſuch 
pignoration, the vadii are forfeited ; and 
thereforethe defendant, wherehe is attached 
per radios, may before the day of his ap- 


pearance replevy the wvadios, and put in 


pledges who are anſwerable for his ap- 
pearance, and if he makes default are 
amerced. 


But if there be a levari facias for a debt 


recovered in thelord's court, there the goods 


are not forfeited on the return; becauſe 
after judgment he hath no day to appear; 
and therefore there can be no forfeiture 
ariſing to the lord nor the party: inaſmuch 
as he was not bound by his fealty to do 
any ſuch act to the party recovering, and 
conſequently here the lord only ſeizes the 
2 chattle» 
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THE Law of DISTRKESSES. 
chattles of his tenant to make him pay his 
debts. But the plantiff muſt apply to the 
king's court to have the property altered by 
2 writ de executione judicii, and ſo hath a 
compleat remedy for his demand. 


But if the vadii were not to be forfeited 
on meſne procels, the tenant would let ſuch 

oods lie till at his leiſure he could come 
in to conteſt the debt, which would tend to 
the delay of juſtice, 


And here, note by the way, that the lord's 


} diſtreſs for rent is in nature of a prerogative 


proceſs, to take the goods and chattles of 
his debtor in the firſt inſtance without any 
ſummons ; but at the next court day ſuc 
diſtreſs 1s not forfeited to the lord, if not 
replevied ; becauſe then he would judge of 
forfeitures in his own caule, 


But if the tenant was aggrieved he muſt 
apply to the king who is the lord para- 
mount; and the complaint is, that he was 
diſtrained contra vabios & plegios ; that 
is, when he was ready to give good ſecurity 
to conteſt the lord's debt ;—and therefore 
the judgment in replevin is of return irre- 
pleviſable ; that is, that the lord has a 


2 juſt cauſe to detain,—that ſuch prerogative 


of the lord's ſhould take place till the debt 
be ſatisfied. ; 


3dly. A third caſe where a diſtreſs lies is, 
for toll in a fair or market, 


C3 And 


21 
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Ro. Abr. 666. And here the law 1s clear, that where a 
Raym. 2g3- lord hath a fair or market by preſcription, 
Hob. 187. and hath uſed to take toll of cattle ſold, if 
ſuch toll be not paid, the lord may ſeize 
any of the cattle ſo fold, and retain them 

till ſatisfaction be made him for the toll. 

For the preſcription 1s built on a grant of 

the xm, which by length of time is ſup- 

poſed to be worn out; and that grant was 

originally made for publick utility ; fairs 

and markets being inſtituted for the more 
convenient ſupplying the ſubject with the 

neceſlaries and couveniencies of life. And 

therefore every ſubject that buys there, 

may very reaſonably be charged for that 
conveniency with a moderate toll; and 

the lord hath the advantage of the toll, 

as a compenſation for the miſchief done to 

his ſoil by the beaſts fold. And as the 

lord might have diſtrained the beaſts for 

damge feaſant, if he had not ſuch fair, fo Þ 

he may diſtrain for the toll, which is in 

nuture of a compenſation for that damage.-- WR 

Hence it ſhould ſeem reaſonable, that where, 

the fair or market ſubſiſts merely by grant 1 

from the crown, —as where the fair is newly 

created by grant,—and toll thereby given 

to the grantee, that he may diſtrain for 

| ſuch toll; for gui ſentit commodum ſentire 
ö diebet & onus ; and an action of debt would 
be no remedy. But THis diſtreſs is only 

a pledge to be DETAINED till ſatisfaction 

made, and doth not ſeem to be within the 

ſtatute to be ſold. = 


1 


Dr. & Stud. 4thly. If a townſhip be amerced, and they 
Dial. 3. cap 9. bY conſent aſſeſs a certain ſum on every in- 


habitant 
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habitant for the raiſing thereof, and like 
wiſe agree that if it be not paid by fuch 
a day, that certain perſons appointed for 
that purpoſe by the townſhip ſhall diſtrain 
for the ſum aſſeſſed on cach inhabitant ;— 
this is a lawful diſtreſs ; becauſe conſented 
and ſubmitted to by the agreement of thoſe 
perſons who are to pay the tax. It 15 the 
more reaſonable, becauſe the railing the tax 


in that manner is for the cafe of the in- 


habitants ; in regard the publick officer 
mult otherwiſe levy and collect the amer- 
ciaments. 


23 


5thly. A penalty inſlicted for a breach 5 Co. 64. a, 


of a by-law may be levied by diſtreſs ; but fe. h. 364 


this only in caſe where ſuch remedy is Dyer 321. pl. 


APPOINTED for recovery thereof by the 
power that made the by-law, and at the 
time the by-law was made ;—becauſe the 
by-law only binds the members of that 
community who make the law, and there- 
fore the aſſent of every member is pre- 
ſumed in the inſtitution of that law; and 
conſequently the penalty may be recovered 
by diſtreſs where the parties themſelves 
have agreed to that remedy. But unleſs 
the diſtreſs be ExyRzs$LY provided for by 
the corporation, the penalty can be re- 
covered only by action of debt. The ſub- 
ject cannot be impriſoned for the breach 
of any by-law, though it be ſo cxprelsly 
ordained by the power that made the by- 
law, becauſe ſuch impriſonments are againſt 
magna charta, and therefore the by-law ap- 
pointing it is ſo far void, as being agaiuft 
the law of the land. 

C4 But 


23. 
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Fleta 101. 
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But where the corporation can preſcribe uf 
in the diſtreſs, they may lawtully diſtrain 
for the penalty; becauſe: the preſcriptive 


right is grounded on a by-law originally 


apointing that remedy for recovery of the 


penalty, and therefore 13 good ; though the 
by-law on which it is grounded be by 
length of time worn out or loſt, 


6thly. A man may diſtrain beaſts damage 


Bro. tit. ra1 feaſant, This, according to Fleta, is ground- 


pl. 3. 


E. 3. 27. 


4 Burr. 242C. 


ed on a particular cuſtom of the realm, 
Si dicere poterit captor, ſays he, god fuſte cepit 
averia quia invenit illa in teri ſud, & ſecun- 
dum conſuetudinem regni inparcavit itla, donec- 
damnum ſuum fuerit emandatum. But from 
whence this notion was borrowed, or when 
ever it was introduced, it is highly rea- 
fonable that the owner of the land ſhould 
defend himſelf from injury by driviog out 
the beaſts, and likewiſe by detaining the 
thing that did the injury, in a public pound, 
till compenſation be made for the treſ- 
paſs; for otherwiſe he might never find 
the perſon whoſe beaſts committed the 
treſpaſs. 


[A commoner may juſtify the taking 
of a SCRANGER'S cattle, damage feaſant, 
upon the common. And this was ad- 
mitted in a late caſe, where the queſtion 
upon an avowry for damage feaſant, was 
«© whether one commoner can diſtrain 
« another commoner's cattle, with which 
* he has overcharged the common be- 
* yond his ſtinted number of cattle ;” 

| and 


* 
1 
4 


Tur LAW OT DISTRESSES. 25 


and in that caſe it was determined, that 
Istreut a right to diſtrain turns upon this 
Taldinctien That wherever there is a co- 
obs of right for putting in the cattle, 

n commoner cannot diftrain ;' becauſe in 
| 1 ſuch a cafe it would be judging for him- 
1 eit; and that in a qookion Which de- 
| ends upon a more competent inquiry, by 
1 alſize, by a writ of ameaſurement, or 
* by an action on the caſe for ſurcharging 
N che common. But where the cattle are 
A put upon the common wrrHoU'T ANY co- 
I 4 oo Or pretence of right, there the com- 
moner may diſtrain them ; ; and upon that 
1 "4 ground he may diſtrain the cattle of a 
*Ftranger. 


[4 


But if a man come to diſtrain, and ſee Co. Lit. 15+, 
che beaſts on his ground, and the owner 12 Mod. 661, 
chace them out before the diſtreſs be taken, 

| Hoo it be of purpoſe to prevent the di. 
1 treſs, yet the owner of the ſoil cannot di- 


And if many cattle are doing damage, a 1 2 Mod. 660. 
man cannot take one of them, as a diſtreſs 
for the whole damage; bur he may diſtrain 
N bre of them, for its own damage, and bring 


=” action of treſpaſs for the damage done 
Py the reſt. ] 


Wis What things are diſtrainable. 
The 


26 


Bro. tit. diſtr. 
pl. 8. 


Rol. abr. 666. 


(H.) pl. 4. 
2 Bac. abr. 


rog. 


r Jones 197. 
Cooper v. 
Pollard. 

Ro. abr. £66. 
667. 

Sid. 440. 
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The diſtreſs, as is already obſerved, was 
anciently no more than a pledge in the 
hands of the lord, to compel the tenant to 
pay the ſervice, or perferm the duty, for | 
which it was taken; and therefore at com- 
mon law could not be ſold, but like al! 
other pawns or pledges was to be reſtored 
to the owner when the ſervice or duty was 
performed. We. 


The nature then of contracting by pawns 
or pledges being, that upon payment of 
the money for ſecurity whereof they were 
given, the pawn or pledge ought to be re- 
ſtored to the owner in the ſame plight and 
condition it was delivered; it follows, that 
MONEY cannot be diſtrained, except it be 
in a bag; for then the knowlege of the 
bag, eſpecially if it be fealed ſufficiently, 
fecures the ſeveral pieces of money therein, 
ſo as the ſame individual pieces may be 
reſtored on redemption of the pledge.— 


[So milk, fruit, &c. cannot be di- | 
ſtrained. ] | 


7 
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So ſheaves of corn, at common law, could 
not be taken as pledges for rent; becauſe 
all pledges were to be returned in the ſame 
plight and condition as they were in 4 
when taken; but theſe ſhed and ſcatter 38 
the grain by being removed, and conſe- 
quently cannot be reſtored in the fame 8 
condition upon the redemption. For the 
ſan.e reaſon, corn or hay, in a cock or barn, | 

could 


r 


* * — 
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could not be diſtrained at the common law. 
ret, at common law, corn or hay IN ACART 
might have been diſtrained, together with 
che cart itſelf; becauſe then the pledge 
| night have been removed without damage 
to the owner, and might likewiſe have been 
reſtored in the ſame condition it was in 
when taken, the whole being removed with 
the cart.—Þut this law wes found incon— 


” 


4 
9 
* 
. 
4 


'C- = 
* * 


barn or granary, or upon any hovel, ſtack 
or rick, or otherwiſe, upon any part of 
the land charged with ſuch rent, and to 
Nock up or detain the ſame in the place 


nN, % 
be *Fwhere it ſhall be found, ii: the nature of a 


[1 


WF ROWING, as a diſtreſs ; aud the ſame may 
cut, gather, make, cure, carry, and lay up, 
when ripe, in the barus or other proper 
place on the premiſles ; and if there ſhall be 
Ino barn or proper place ON THE PREMISSES, 
me then in any other barn or proper place 
he which he ſhall procure, so NEAK as MAY 
rn, ns to the premiſſes; the appraiſement 

Wa whereof ſhall be taken when cut, gathered, 


—* 
WW: cured, 


Jiſtreſs, until the ſame ſhall be replevied, 
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cured, and made, and not before; provided 
that notice of the place where ſuch diſtreſs 
thall be lodged, ſhall, in one week after 
the lodging thereof, be given to the tenant, 
or lett at the laſt place of his abode ; and 
that if the tenant ſhall pay or tender the 
arrears of rent and coſts of the diſtreſs, 
before the corn, &c. ſhall be cut, the dif. 


treſs ſhall ceaſe, and the corn, &c, be de. 
livered up.] 


Co. Lit. 47.  2dly, Tools and utenſils of a man's trade 


Dyer 312. 
2 Inſt. 132, 
565, 


cannot be diſtrained; becauſe this would tend 
to the ruin of particular tenants, by taking 
away the very means of their ſupport and 
preſervation, and would conſequently be of 
public inconvenience; and therefore the ax 
of a carpenter, the books of a ſcholar, and 
the like, are not diſtrainable, whileany other 
diſtreſs can be had. But leſt this rule ſhould 
be carried ſo far as to privilege the ſhee 
of the tenant, and his beaſts of the ih 
(they being the materials of huſbandry, 
to plough and manure the land), and by 
that means the landlord be totally diſap— 
pointed of the rents,—this matter hath 
been ſettled by the Stat. de diftridticne ſcac- 
carii ; which enacts that no man ſhall be 
diſtrained by the beaſts of his plough or 
his ſheep, cither by the king or any other, 
while there is another ſufficient diſtreſs ; 
unleſs tor damage feaſant, in which caſe 
the thing that does the treſpaſs muſt make 
compenſation. 


But 
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XZ of parliament, is but partly analo 
the common law diltreſs, as being reple— 
Y vilable, &c. but is much more analogous 
* to the common law exccution by eri 


- WY \ 
© 
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that in the old common law diſtreſſes, 


V? 
A 


to compel payment, it would have been 
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[But tlie rule of the common law which 3 Salk. 136, 
exempts utenſils, tools, inſtruments of huſ- pl. 4, 
bandry, &c. from diſtreſs, hath been ad- 

E judged to hold only as to diſtreſs for 


RENT ARREAR, AMCIAMENTS, &c,—and 


* 
oo 


not in caſes where a diſtreſs is given in 

the nature of an execution, by any parti- 

XX cular ſtatute; as for yoors RES, &c. 

he ſame doctrine hath been extended to 

averia caruce by a ſubſequent caſe, in 15,1 & 
which one of the queſtions was, “ whe- Chambers, 
FF < ther averia carucæ may be taken as a 1 Dar. 579. 
= < diſtreſs for the poors rate, where there 


are other diſtrainable goods ſufficient.” 
As to this it was decided, that a fſerfurc 
under the 43 of Eliz. and ſuch like acts 


gous to 


WE facias, where the ſurplus after ſale ſhall be 
returned. And though it was admitted, 


| which were in nature of a hne pane 


abſurd to ſuffer the implements, by which 
a man gained his livelihood, to be holden 
as a pledge, becauſe that would have been 
taking from him the only means he had 
of being able to diſcharge the debt; yet 
it was determined, that' this reaſon does 
not hold, where the things diſtrained may 
be immediately ſold by way of ſatsfac- 
tion ; which though called a diſtreſs, yet 
really is, in this reſpect, AN EXECUTION; and 

in 


TI Law or DIsTRESSES. 


in caſes of execution, averia carucæ ma 
be diſtrained, although there be other 


ſufficient diſtreſs. On this ground there- 


fore, the court were unanimouſly of opi- 
nion, that there was no object to the 
diltreſs from the averia caruce being taken: 


inaſmuch as they were diſtrainable under 2, 
the 43 of Eliz. and ſuch like acts of parlia-. 


ment.] 


Co. Lit. 47. 34ly. Things ſent to publick places of 8 


Salk. 249. 


trade as cloth in a taylor's ſho arn in 1 
3 Bur. 1502 . P» 7 


are not diſtrainable; for it is of publick 
utility that the ſhops of traders ſhould be 
privileged from the lord's diſtreſs for his 


rent ; for otherwiſe no man could ſupply * 
himſelf with the neceſſaries of life, without 
the danger of loſing them for another's 
debt, and therefore the landlord cannot 
diitrain theſe things for the rent of the 


ſhop 


Ld. Ram. {But it has been adjudged, that there 
386. is no ſuch reſtriction, where the diſtreſs 
is for a perſonal duty, as for toll. 


Palmer 367, So the cattle and goods of a gueſt are 
374+ not diftrainable at an inn ; for an inn 15 


Rex v. Col- „ 1 
ee een publici juris; and every man has a right to 


> Rol. Roy, Put up at it. Indeed, it has formerly been 
245. S. C. queſtioned, whether a man could erect an 
3 Buls. 269. inn at his own pleaſure : at leaſt, it appears 
that common inns are ſo much devoted to 

the publick ſervice, that their owners are 

© obliged to receive all gueſts and horſes that 

come 


weaver's, a horſe in a ſmith's, and the like, 
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vilege which exempts cattle and goods from 
being diſtrained at an inn ariſes from this 


40 thority of law. 


- 


« whether a gentleman's chariot, which 


„ ſtood in a coach-houſe belonging to 


a common Livery Stable keeper, was 
„ 


* 


diſtrainable for rent due to the landlord 


from the livery ſtable keeper, for this 


w cCoach-houſe, which (together with the 


BY < ſtables, &c.) he rented of the landlord, 


Ws < who diſtrained it.” For the plaintiff, it 
vas argued that thechariot was not diſtrain- 
able, under a ſuppoſed analogy between 


a livery ſtable and a common public iun; 
and from the principle of general utility and 


convenience to the community. On the 


other hand, it was inſiſted for the defen— 


ant that a livery ſtable keeper diflers widely 
from an innkeeper ; inaſmuch as the former 
is not liable to the ſame inconveniencies as 
the latter, and therefore ought not to enjoy 
the ſame privileges; and that if a livery 
W {table Keeper has no ſuch privilege him- 
ſelt, it muſt of courſe follow that none can 
be claimed under him. As to the principle 
of utility and convenience, it was urged, 
that there was no neceſlity for a gentleman 
to {et up his chariot at a livery ſtable : and 
thattheinconveniencewouldbemuchgreater 
on the ſide of the landlord, if he ſhould 
be debarred of his legal right, to diſtrain 
goods found upon his premiſſes, for rent 
in 


come to them for reception. And the pri- Co. Lit. 47. 
a. Bro. abr. 
tit. diſtreſs, 


circumſtance, that they are there by au- abr. 668. 


In a modern caſe, the qeſtion was, 3 Bur. 1498. 


34 THE LAWOT DIS TRGESSES. 
fin arrear, than any that could ariſe from 
allowing him this eſtabliſhed ſecurity for 
his rent, in the caſe of a perſon who ap- 
pears to be no more than an ordinary under- 
' tenant, and without any reaſonable pre- 

tence of exemption from the general law of 
diltrefles. Lord Mansheld and the other 
judges preſent, ſaw this-queſtion in ſuch a 
light, with regard to the conſequences of 
it, and the inconvenience that might at- 
tend it, even to the landlords, owners 
and keepers of livery ſtables, as well as 
to gentlemen who ufed them, (in cafe 
this diſtreſs ſhould be ſolemnly adjudged 
a good one,) that they intimated to the 
avowant, who happencd to be perſonally 
preſent, that it might be well worth his while 
to conſider, whether it would be for his 
own intereſt to wiſh © that judgment ſhould 
ebe formally pronounced For him.” Ac- 
cordingly, there was no judgment given. 
But (adds the reporter) it ſeems ex- 
tremely clear, © that the chariot was li- 
e able to the diſtreſs, and that there was 
not a ſhadow of legal claim for an ex- 
„ emplton.” } 
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Gro EC. J. S. a clothier put wool to B. a ſpinner 
549, 596. to ſpin, and afterwards J. S. comes with a 
Read w. Bur- herfe to bring back the yarn; but B. having 
ey: no weights in his own houſe to weigh it, 
7.5. took kis horſe and went with B. to 
the houſe of C. to get the yarn weigbed; 
and C's landlord, while the yara was wetgh- 
ing came and diſtrained the yarn and the 
horſe of J. S. for C's rent. But the di- 

— ; , . 6 ſtreſs 


Gr 
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ſtreſs-was held unlawful, becauſe if the yarn 
had been weighed either in B.'s houſe, or 
Jin a publick weigh-houſe, it had been un- 
queſtionably privileged, for the encourage- 
ment of — So in this caſe the deſign 
of bringing the horſe and yarn into the 
houſe a5 C. being only in the way of trade, 
that. deſign ſecures them from a diſtreſs in 
the bouſe of C.—as much as if they were 
in a publick weigh-houſe—As a horſe 
4 that brings corn to a market, and is put 
into a private yard while the corn 1s ſelling, 
cannot be diſtrained ; becauſe the bringing 
of the horſe there is in the way of trade, and 
conſequently public benefit. 


Nord's land, by eſcape or otherwiſe, though 
they be not levant and couchant, the lord may 
Jiſtrain them, not only for rent, but for 


accidental ſervices of heriots, amerciaments 
ma lcets, Wc, 


This rule was obſerved in the civil law, 
in the prediis urbanis, but not in prediis 
uſticis,—— But when the forfeiture of the 

teud, which originally accrued to the lord 
py not anſwering the fervices, was changed 
Pato a diſtreſs, this was thought a mild al- 
Wtcration; and the diſtreſs was the rather ex- 
ended by our law to ſtranger's cattle for 
the recovery of the ſervices, to prevent any 
rick in the tenant, who might otherwiſe 
diſappoint the lord of his remedy, by graz- 
ing and ſtocking the land with other men's 
attle, And if the ſtranger ſuffers, it is 


D through 


33 


4 athly If a ſtranger's beaſts be upon the 10 H. 7, ar, 


8 Co, Lit, 47, b. 
Dr. & Ste 7. 
the p, 15. cortra. 
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through his own default, in ſuffering his 
cattle to treſpaſs on another*s ſoul. . 
2Saund. 289, And this rule hath been carried ſo far, 
that if a freeholder be bound to repair his 
neighbour's fences, and lets the land, and 
the leflee ſuffers the fences to decay, where- 
by his neighbour's beaſts enter and come 
upon his hands, yet the freeholder may di- 
{train theſe beaſts, thus eſcaped, for rent. 
But the reporter obſerves, .that this caſe is 
hard.to be maintained ; for though it be 
reaſonable that the lord of an ancient ſeig- 
nory, who is no way concerned in the fence, 
ſhould diſtrain beaſts thus eſcaping ; yet it 
is not therefore juſt that a leſſor, who is 
obliged to ſee the fences kept, ſhould be 
ſuffered to take advantage of his own 


wrong. 

I. d. Raym. Te ſame diſtinction was taken and ad- 

689. mitted in a ſubſequent caſe. And it ſeems to 

be now ſettled, that where beaſts eſcape, and 

come upon land, by the negligence or default 

of their owner, and are 8 there, they 

may be diſtrained immediately by the land- 

Luv. 1580. lord for rent arrear. But where they come 

upon the land by the inſuſſiciency of fences, ih 

which the tenant, being a leſſee, ought to 

repair, the leſſor cannot diſtrain ſuch beaſts, 

till actual! notice has been given to the 

owner that they are there, and he has after. 

Ld. Ram, Wards neglected to remove them. In the 

169, caſe of an ancient ſeignory however the 

Is. 15%. lord may diſtrain the. beaſts of a ſtranger, 

: Rot. Rep. which have eſcaped by default of the tc- 

5 nant, in not repairing. his fences; and that 
(as it ſhould ſeem) 0 they are /evant and 
ccuchent, though the books differ in that 

particular; 
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particular; becauſe the lord hath nothing to 
do with repaiting the fences, and he hath no 


prevent the diſtreſs, by making freſh pur- 168, 
uit; for then the cattle remain, as it were, 
n his own poffefſton. 
If beaſts are turned in upon land by con- Cro. El. 549. 
ent of the owner, they are immediately 


it. Maiſtrainable for the landlord's rent; ] and 

15 herefore' it hath been held, that where a Fowkes, v. 
be tranger puts in his beaſts to graze for a Joice. 
8 right, by the conſent of the leflor, and p eee 
de, Nicence of the leſſee, yet the leflor may di- 3 C. 
it train them for rent due out of thoſe lands 2Lutw. 1161 
yhich he conſented the beaſts ſhould graze 8. C. 

0 


n; becauſe the conſent for putting in the 
deaſts was not a Waiver of his right to di- 
train, unleſs it had been expreſly agreed ſo: 


* {Wor being but a parol agreement it could 
to not alter the original contract between the 
nd for and leſſee, from which the power of 
ult Wiiſtraiving ariſes. 


But as in that caſe the beaſts were going 
0 the London market, and only grazed 
Wone night on the land in their way thithre, 
t was diſputed, whether their being on the 
road to market ſhould privilege them from 
the diſtreſs; and it was reſolved it ſhould 
ot; becauſe then ſuch privilege muſt ex- 
end through the whole Bag ee which 
the would lay too great a reſtraint on land- 
the Words; and the privilege of trade is local, 
zer, Mod only relates to the place where the 
te- narket is kept; therefore the ſafeſt way is 
Wo drive cattle to a public inn, and then 
and Was is ſaid before) they are privileged from 
that Wiiftreiles. | 
lar; D 2 [ However, 
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emedy but by diſtreſs. But the owner may Lg. Raf. 
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[However, in the foregoing - caſe of 
Fowkes and Joice, the owner of the cattle 
was afterwards relieved in equity, on the 
ground of fraud and contrivance in Joyce, 
the leſſor, to ſubject the cattle to his di- 
ſtreſs. And the court of Chancery ſeemed 
to think that the grounds uſed with an inn, 
ought to have the ſame privilege, as the 
inn itſelf; and therefore that the cattle of 
ſtrangers or paſlengers, ought not to be 
there diſtrained. 2 Vern. 129. Prec. 
Chan. 7. © 

In a caſe alſo where a rent-charge had 
been in arrear for twenty years, and cattle, 


eſcaping out of the adjoing grounds, had 


been diſtrained for the arrears, the diſtreſ 
was relieved againſt in equity, Broden 
and Pierce, 2 Vern. 131. ] 7 | 

For a rent-charge the grantee cannot 


diſtrain a ſtranger's beaſts until they are 


levant and couchant, For this rent doth 
not ſtand upon a feudal title, as the rent- 
ſervice, but it is faid to be againſt com- 
mon right; and therefore the ſtranger's 
beaſts muſt be ſo long reſident on the lands, 
out of which che rent- charge iſſues, that 


notice may be preſumed to the owner of 


them; that is, they muſt be lying down 
and riſing up on the premiſſes for. a night 
and a day, without purſuit made by. the 
owner of- them. SF 


Bro. tit. Diſtr. And it ſeems the ſheriff may diſtrain the 


pl. 40, 


p 20. 


heaſts of a ſtranger ou my land, for the 
iſſues forfeited by me in the King's courts 


for non. appearance; for the iflues- for- 
Bro. tit, Diſtr. feited it £521 default create a debt to the 


king, w ich is to be levied on my land ;— 
and 
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and the obligation on me to appear on the 
ſummons in the king's courts, ariſes from 
my being proprietor of ſuch land, and I 


am ſummoned to appear, on the penalty of 
forfeiting ſo much of the iſſues of that 


land; which creates the obligation on me; 
and therefore whatever is found on that 
land ſhall be anſwerable for the iſſues for- 
feited by me. 


bd 
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Ftbly. Whatever is part of the freehold can- Co Lit. 47.b. 


not be diſtrained, for what is part of the 
freehold cannot be ſevered from it without 
detriment to the thing itſelf in the removal; 
conſequently that cannot be a pledge which 
cannot be reſtored in ſtatu quo to the owner. 
Beſides, what is fixed to the frechold is 
part of the thing demiſed ; and the nature 
of the diſtreſs is not to reſume part of the 


ching itſelf for the rent, but only the indu&a 


and iſlata upon the foil or houſe, Hence 
it is that doors, windows, furnaces, E c. 
affixed to the freehold, are not diſtrainable, 


der to be picked; hecauſe ſuch removal is 
of meceſfity, and the ſtone {till continues 
p*rt of the mill. So it is of the ſmith's anvil 
on which he works ; for this is accounted 


part of the forge, though it be not actually 
fixed by nails to the ſhop. 


80 a millſtone is not diſtrainable though B.. tit. Diltr. 
it be removed out of its proper place in Or. pl. 23. 


6thly, What is in the hands and actual Co. Lit. 47. a. 
ion of her c. ; Ro. abr. 667. 
occupation of another cannot be diſtrained; & 


for that cannot be a predge to me which 


another has the actual uſe of; conſequently 
the diſtreſs, which follows the nature of a 
pledge cannot be of thoſe things which 
cannot be reduced into the actua! poſſeſ- 
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Co. Lat. 47. 


Wavis v. 
Powell, C. B. 


ax ina carpenter's hand, or thehorſe on which 


in a bailiff's hands on an execution; nor! 


-wherein 2 man can have an abſolute and 
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ſion of the perſon diſtraining ; therefore the 


am riding, cannot be diſtrained; for rent] 
for they are ſor that time privileged by law. 

7thlz. Goods in the cuſtody of the lav 
are not diſtrainable; for it is ex vi termin; 
repugnant, that it ſhould be lawful to take 
goods out of the cuſtody of the Jaw.—And 
that cannot be a pledge to me which I can. 
not bring into my actual poſſeſſion. Hence 
it is that goods diſtrained for damage fea- 
ſant cannot be taken for rent; nor goods 


_— P—_— — j th. 


| 


goods ſeized by proceſs at the ſuit of the 
king; nor will a replevin lie of them. 

But if a replevin come after goods are 
ſold on the execution, the defendant muſt 
claim property, for then they are out of the 
cuſtody of the law in the hands of a private 
perſon. 

[And laſtly, : as every thing which is di 
ſtrained, is preſumed to be the property o 
the wrong doer, it follows that ſuch thing 


valuable property, as dogs, cats, rabbets, 
and all animals fere nature, cannot be di- 
ſtrained. Yet if deer, which are ou 2 
ture, are kept in a private incloſure for 
the purpoſe of /a/e or profit, this ſo far chan. 
ges their nature, by reducing them to a 
kind of ſtock or merchandize, that hey 
may be diſtrained for rent. ] 
When we ſpake of chattles not diſtrain. 
able, it muſt be underſtood of chattels not di- 
ſtrainable for rent; for all chattles What. 
ever are diſtrainable damage feaſant : it be} 
ing but natural juſtice that whatever * 
the 


W rider. on him. 


| | Ill. of the time, place and manner of 


impounding of his cattle. 
beaſts damage feaſant ; becauſe the beaſts 
| ſame day on which the rent becomes due; 


after tender of payment; for if the land- 
| lord come to diſtrain the 
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the injury ſhould be a pledge to make com- ! 
penſation for it, —Therefore all chattles are 8 Lit. 47, 1 
liable to make ſatisfaction for the treſpaſs 449, | 


by them committed; hence it is that the 


tools and utenſils of a man's trade, ſtacks | 
of corn, and the horſe on which a man rides, 
are. diſtrainable damage feaſant; nay the | 
horſe may be led to the pound with the 


making the diſtreſs. ] _ 

1. A, man cannot diſtrain for rent in the Dr. 881 ; 
night. [which, according to the author of — 1 
the Mirror, is after ſunſet and before ſun- . 
riſing;] becauſe the tenant hath not there- 
by notice to make a tender of his rent, 


which poſſibly he might do, to prevent the ? Inſt. 10, 7. 


But a man may diſtrain in the night 


might eſcape before morning, or before he 

could take them ; and then of would have 

no remedy for the injury. | 
The diſtreſs for rent, muſt be for rent 2 Int. 102 

in arrear; therefore it may not be made the 


tor if the rent he paid at any time during 
that day, whilſt a man can ſee to count it, 
the payment is good. And it muſt not be 


goods of his te- 
nant for rent, the tenant may, before the 
diftreſs, tender the arrearages ; and if the 
diftreſs be. afterwards taken, it is illegal. 
So if the landlord have diſtrained, and the 
tenant make a tender of the arrearages be- 
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fore the impounding of the diſtreſs, the 


landlord ought to deliver up the diſtreſs; 
and if he does not, the" detaiuer is un- 


- Jawful, 


At common law; the lindlord weſt have 


. . diſtrained for rent in arrear, during the 


continuance' of the leaſe; but now'by the 
ſtatute of 8 Ann, c. 14 F. 6, 7. it is en- 
acted, that it ſhall be lawful to diſtrain 
after the determination of the leaſe, in the 


ſame manner as if it had not been deter. 


mined: provided that the diſtreſs be made 
within ſix kalendar months after the deter. 


2 Inſt. 1 31, 
Mir. C3 2,1, 
26. 


© land only, are to anſwer the lord's rent; yet 


mination of the leaſe, and during the con- 
tinuance of the landlord's title or intereſt ; 
mw the poſſeſſion of the tenant. ] 
No private perſon can diſtrain beaſts 
off bis oven land, or on the high road; —ſo 
is the ſtatute of Maribridge, c. 1 .. Null. 
liceat ex quacunque catiſd di iftrittiones facere 
exiſa feadum ſuum, nec in regiũ vii, aut com- 
mani ſtrati, niſi domino regi, &c. for the 
high road is privileged for the nen 


and encouragement of commerce. 


Vet this-thall not be taken to make the 
difireſs illegal, ſo as to give an advantage 
thereof in bar of the avowery but ta this 
purpoſe only, that if the lord diſtrain in the 


highway, the tenant may have an action 
againſt him upon this ſtatute. 2 Inſt. 131.— 


As to the king's power of diſtreſs — any 
lands of the tenant, though not holden of 


he king, the reader may conſult, 5 Co. 4, 


56. 1 Rol. Abr. 67 O. 2 Rol. abr. 159. 
2 Inſt. 132. 4 Inſt. 119. Lane 39. 
And though chattles or pledges on the 
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if the lord comes to diſtrain, and the te- 
nant ſeeing him drives the cattle off the land, 
the lord may follow the beaſts and diſtrain 
out of his fee, if he had once a view of his 
cattle on his land. But if the beaſts go off the 
land of themſelves before the lord obſerve 
them, he cannot diſtrain them afterwards, as 
he might where the tenant drives them off: 
for the ' tenant by his own wrong cannot 
prevent the lord of his right. | 

In treſpaſs for taking goods, the de- 
fondant juſtiſied, that he demiſed ſome 
tenements to the plantiff for one term, and 
others for another term; and that rent be- 


ing in arrear on both demiſes, he diſtrained 


the goods. On demurrer the diſtreſs was 
held ill; for theſe being ſeparate demiſes, 
there ought to have been ſeparate diſtreſſes, 
on the ſeveral premiſſes ſubject to the di- 
ſtinct rents: and no diſtreſs on one part 
can be good for both rents. For theſe 
reaſons, therefore, the plaintiff had judg- 


ment. Str. 1040. 


But where lands, lying in different coun- 
ties, are held under one demiſe, at one in- 
tire rent; in ſuch caſe, a diſtreſs may be 
lawfully taken in either county, for the 
whole rent in arrear. Ld. Raym. 55. 

And now, (by 11 G. 2. c. 19.) if any 
tenant for life, — years, at will, ſufferance, 
or otherwiſe, ſhall fraudulently, or clandeſ- 
tinely convey his goods off the premiſſes, 
to prevent his landlord from diſtraining the 
ſame; ſuch perſon, or any perſon by him 

lawfully empowered, may in thirty days 
next, after ſuch conveyance, ſeize the ſame, 


wherever they ſhall be found, and diſpoſe 


of 
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of them in ſuch a manner as if they had 
been diſtrained- on the premiſſes . But 
(by $: 2. of the ſame ſtatute the landlord 

1 not diſtrain any goods, which ſhall 


have been previouſly ſold, ona fidey and 
for a valuable conſideration, to any per- 


ſon not privy to ſuch fraud. 

Ard by the fame ſtatute, (8. 4.) every 
tenant who {hall ſo convey away his goods, 
and ev cry perſon who ſhall knowingly aid 
or aſſiſt him therein, or in concealing the 
ſame, ſhall ſorfeit to the landlord, double 
the value of ſuch goods, 

By the ſame ſtatute, the landlord, may 
diſtrain any cattle or ſtock of the tenant, 
depaſturing on any common belonging to 
the demiſed premiſſes. 

3. At common law, no perſon was allow - 
ed to break open or throw down any gates 
or incloſures, to make a diſtreſs; for that 


would have amounted to a diſſeiſin. Co. 


Lit. 161. And the leſſor could not, in 
auy cafe, have entered into the houſe, nor 
even into the barn of his tenant, for the 
purpole of making a diſtreſs, unleſs the 
duter door had been open. Bac. abr. 
2 v. p. 111, But when he was in the 
houſe, it was held that he might break 
pen an inner door. Comb. 17. So he 
might have taken the diſtreſs out at a win- 
dow. Bac. abr. 7b. 


And now by ſtatute, (11 G. 2. c. 19, g. 5.) 


Where any 200Gs or chattels, fraudulently, 
or clandeſtincly conveyed off the premiſſes, 
to prevent the landlord from diſtrainin 
them for rent, ſhall be put placed or kept 
in any houſe, bara, ſtable, outliouſe, Tus 
| cloſe. 
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cloſe, or place, locked up, faſtened, or 
otherwiſe ſecured ; it ſhall be lawful for the 
landlord, his ſteward, bailiff, receiver, or 
other perſon or perſons impowered for that 
purpoſe, to take and ſeize, as a diftreſs for 
rent ſuch goods and chattels, (firſt calling 

to his aſſiſtance, the conſtable, headbo- 
rough, borſholder, or other peace officer 
of the hundred, diſtrict or place, where the 
ſame ſhall be ſuſpected to be concealed; 
and in caſe of a dwelling houſe, oath being 
alſo firſt made, before a juſtice of the peace, 
of a reaſonable ground to ſuſpect that ſuch 
goods or chattels are herein,) in the w_ 
time, to break open, and enter into ſuc 

houſe, barn, ſtable, outhouſe, yard, cloſe and 
place; and to take and ſeize fuch goods and 
chattels for the arrears of rent, as he might 
have done if they had been in any open place. 

If a landlord comes into za houſe and 
ſeizes upon ſome goods, as a diſtreſs in the 
name of all the goods in the houſe, it is 
a 815 ſeizure of the whole. 6. Mod, 
215. 

Diſtreſſes ought not to be exceſſive; but 
in proportion to the duty diſtrained for.— 
This is provided by the ſtatute of Marl. 
bridge, c. 4. Diſtrifliones inſuper ſint ratio- 2 Iaſt. 106. 
nabiles & non nomium graves ; & qui diftric- 107. 

tiones fecerint irrationabiles grariter amerci- 

entur. ' 

Thus if the lord diſtrain two or three 2 Iaſt. 107. 
oxen for 12d.—this is unreaſonable ; ſo if Ro. Abr. 67 
he diſtrain a horſe or an ox for a ſmall 
ſum, where a ſheep or a ſwine may be had 
this is an exceſlive diſtreſs, becauſe he mi 
have taken a beaſt of leſs value, —Butifthere 


be 


9 
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be no other diſtreſs on the land, then the 
taking of one entire thing, though of never 
ſo great value, is not unreaſonable. _ 

4 Co. 8, 66. No diſtreſs for homage, fealty, or for the 
Ro. abr. 674- expences of knights in parliament can be 
Bro. abr. tit. exceſſive, becauſe theſe are ſervices of ſuch 
_— abſolute neceſſity to the publick, that men 
98. cannot be under too great an obligation to 
. * 8 

[Before the ſtatute of the 17 Car. 2. c. 7. 

in caſe a diſtreſs was too little, where ſuffi- 

cient diſtreſs was to be had, a man could 

not diſtrain again, were the demand ever 

ſo great; becauſe it was his folly that he 

did not diſtrain ſufficient in the firſtinſtance. 

Moore 7. Comb. 546. met 
| Bur now, by that ſtatute, “ in all caſes 
where the value of the cattle diſtrained ſhall 
not be found to be to the full value of the 
arrears diltrained for ; the party to whom 
ſuch arrears were due, his executors or ad- 
miniſtrators, may diſtrain again for the re- 
ſidue of the arrears.” | | 
So where the diſtreſs is made by vir- 
tue of the warrant of a juſtice of the 
peace, in nature of an execution. As, in 
the cafe of Hutchins and Chambers, where 
one of the queſtions was, © whether a ſe- 
© cond diſtreſs could be at all juſtified, 
+ when there. was enough, which might 
have been taken upon the firſt, if the di. 

+ ſtrainer had then thought proper.” 

It was reſolved, that a man who has an 
entire duty ſhall not ſplit the entire ſum ; 
and diſtrain for one part of it at one time, 
and for other part of it at another time; 
and ſo toties quoties, for ſeveral times for 

| that 
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that is great oppreſſion. And ſo is the 


caſe of Wallis v. Savil in 2 Lutw. 1532. 
Where the ſecond diſtreſs was holden un- 
juſtifiable ; becauſe both diſtreſſes were 


taken for one and the saug rent, and it 


was the leſſor's folly, that he had not taken 
a ſufficient diſtreſs at firſt. 2 5 

But if àa man sis Es for the whole ſum 
that is due to him and only misTAKEs the 


value of the goods ſeiſed; which may be 


of very uncertain or even imaginary value, 
as pictures, jewels, racehorſes, c. there 


is no reaſon why he ſhould not afterwards 


complete his execution by making a fur- 


ther ſeizure. And how can the officer who 


ſeiſes judge of the real, or perhaps imagi- 
nary, value of the horſes or goods ſeiſed? 
The value of them may he quite unknown 


to him, or may even depend upon whim 


and fancy. 

It is to the advantage of the owner of 
the goods that this ſhould be ſo. It is 
better for him that the officer ſhould be at 
liberty to ſeize a ſecond time, in caſe he 
makes an inſufficient ſeiſure the firſt time: 
or elſe, it might induce him to a neceſſity 
of taking effects of a very great value, at 
firſt. For if he is to be precluded from 
thus making up the deſiciency, he will cer- 


tainly take care not to take too little at 
n | WY 

Now pictures, horſes, jewels, books, and 
ſome other ſuch effects, may be of ſo uncer- 
tain, and even imaginary, or fancied value, 
that it may be exceedingly uncertain how 
much money they may fetch when they 
come to be ſold: ſo that the perſon ſeiſing 
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may not be at all able to judge, now auen 
they may produce upon fale. 

And if he does not > take the value of the 
whole at firſt, out of tenderneſs: and mo- 
deration, perhaps, there is no reaſon: why 
he ſhould not complete it b 
ſure; provided it be for the ſame ſum due. 

3 Bur. 589.—The latter part of this rea- 
ſoning ſhould ſeem to extend only tos 
SSISU RE under an execution. Y 

Another Sn. in the caſe of Hutchins 
© whether theszconD 
« diſtreſs, being EX Ccess1VE, Was a ſufficient - 
% ground for an action of TRESSPASS:*'—Se- 
veral authorities were cited to ſhew that an 
action of treſspaſs will not lie for taking an 
EXCESSIVE diſtreſs: but that it ought to be 
a particular action grounded upon the ſta- 
tute; and particularly one caſe in 2 Stra. 
851. Lynne v. Moody, in which it was 
ſaid that the remedy ought to be a ſpecial 
action founded on the ſtatute of Marle- 


and Chambers was. 


bridge. 


5 80 that it was ſuliciently eſtabliſhed | 
© that a general action of treſpaſs cannot 
„be maintained for taking an exceſſive 
„ diſtreſs.“ 

One caſe was cited to the contrary, ich 
was the caſe of Moir v- Munday, H. 28. G. 
2. B. R. and that was an action of treſspaſs; 
where ſix ounces of gold, and one hundred 
ounces of ſilver, were taken for 6s 8d which 
was holden to be an Excxssve diſtreſs, and 
there judgment was given for the plaintifl. 

But that appeared upon the face of it, 
and upon the plcadings to be exceſſive: 
and ſo the court expreſsly declared. And 


a {ſecond ſei- 


— 
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it was a diftrefs of gold and filver, which 
are of a certain known value, and even the 
meaſure of the value of other things. But 


it was there holden, “that in all orhenx 


« caſes of g90ds or OTHER things of arbi- 


« trary and uncertain value, it mvsT be 


« an action upon the ſtatute.” And this 
was the diſtinction there taken. And that 
is therefore an exception and was there con- 
ſidered as being ſo from the general rule; 


and ſerves to confirm the rule itſelf” Ihe 
court were therefore of opinion, that there 
was no cauſe of action maintainable in the 
_ preſent cafe, it being an action of ruxss- 
Pans, 152} Bur. coor . 
But if any diſtreſs and ſale be made, as 


for rent in arrear and due, when in truth 


not any is due, in ſuch caſe the ownet may 


recover double the value, with full coſts. 


2 W. ſeſſ. 1. c. 5. . 
And if the diſtreſs be made without 
cauſe, the owner may make reſcous; vet, 


if in ſuch caſe it be impounded, the owner 


cannot break the pound and retake it, be- 


cauſe, then it is in the cuſtody of the law. 


i Inſt. 47. 


At common law, no man was obliged to Ro. abr 674 


give notice of his having taken a diſtreſs; 
becaufe the tenant muſt have known the 
arrears that were due: and therefore at his 
peril muſt have taken care to pay them 


it was his wn default that ſubjected the land 


to the lord's diſtreſs. Beſidès the lau has 


appointed a publick pound for keepin g the. 
by reforting may. 


diſtreſs, where the tenant 
have notice. 


But 
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[But quære, whether not icemuſt not be 


given of dead chattels, which muſt be kept 
in a private pound? 3 

It ſeems that, at common law, where the 
diſtreſs was impounded in a common pound 
overt, the owner muſt have taken notice 
of it at his peril; but if it were impounded 
in a ſpecial pound overt, ſo conſtituted for 
that particular purpoſe ; or in a pound co- 
vert ; the diſtrainor muſt have given notice 
of it to the owner. But the common law, as 
to givinga notice incaſes of diſtreſs for rent, 
is now altered by a ſtatute which will be 
mentioned hereafter.] 


IV. How the diſtreſs is to be uſed, [and 
diſpoſed of.) 

Firſt, we ſhall conſider where the diſtreſs, 
which is but a pledge, is to be kept ;—and 
that is in the pound.— This is deſcribed by 


| Spelman in theſe words.—Parcus et fabu- 


. £3. 


lum, vel area anguſtior repagulis firmiter con- 
cluſa, qua nociva in frugibus prediiſq ; pecora 
tangam in carcere coercentur.—Parci autem 
vſum a continente traduxiſſe Saxoncs noſtros 
hinc intelligas, quod in ripuariorum legibus jam 
olim utpote ante 800 vel goo annos reperitur. 
Si quis peculium alienum, in mefſe adprehen- 


Gall. mener. ſum, ad parcum minare non permiſerit, 15 ſol 


Co. Lit. 47. b 


culpabilis judicetur. 

The pound then being nothing more 
than a publick priſon for goods and chattels, 
is either overt or covert. All living chat- 
tels diſtrained, are regularly to be put in 
the pound overt, becauſe the owner at his 


| peril is to ſuſtain them, and therefore they 


ought to be put in ſuch an open place 
28 
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as that he may hac 12 them for that 
purpole. 


At commen law a man ee im- 2 Inft. 106. 


paunded his diſtreſs in _whas = he 
pleaſed ; but this was jound ver; n- 
venient to the owner, who was thr icy 
ar a loſs where to find his beaſts, eit. 
ro feed or replevy them. This miſchici 
was therefore provided againſt by the ſta- 
tute of Marlbrido:, . 4. © nullus de catero 
ce fatiat ducere diſsr ic 1915 ques fecertt, exira 
ce copmntalumn in quo captae fucrint.” 


Vet upon this ſtarme ic hath been held, ibid: 


that where the tenancy is in one county 
and the manor in another, the lord may 
drive the diltreſs to the manor pound 
though it be out of the county where the 
diſtreſs was taken-—; becauſe the tenant by 
attending the manor court is preſumed to 
know every thing tranſacted 1n the manor ; 
and therefore this caſe is out of the miſchief 
provided againſt by that lav. 

But now by the ſtatute of 1 & 2 Ph. 
& A. c. 12. no diſtreſs of cattle is to be 
driven out of the hundred, &c. wicre the 
ſame is taken, except it be to a piund 
overt WII the fame tire, not above thice 
miles from the place where the ſame 1s 
taken; nor impounded in ſeveral places, 
whereby the owner may be conſtrained to 
ſue ſeveral replevins; on pain to torfeit to 
the party aggrieved, 100 {hillings and tre 
ble damages. 

[And by the ſame ſtatute (F. 2.) no per- 
ſon thall take for keeping in pound, or im- 
pounding any diftrefs, above four-pence for 
any one whole diſtreſs : and where leſs hats 

| RD | been 
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, [But quære, whether not Kenny 215 be 
is & dead chattels, which muſt be kept | 
rivate pound? by 1 
3 ms that, at common law, 5 the 

arc was impounded | in a common pound 
overt, the owner muſt have taken notice 
of it at his peril; but if it were impounded 
in a ſpecial pound overt, ſo conſtituted for 
that particular purpoſe ; or in a pound o co- 
vert; the diſtrainor muſt have given notice 
of ir to the owner. But the common law, as 
to givinga notice incaſes of diſtreſs for rent, 
is now altered by a ſtatute which all be 


mentioned her ter.] 


* Vow the diſtreſs i is to be uſed, 621 
0 
irſt, we ſhall conſider where the diſtrel 


which is but a pledge, is to be kept and 
that is in the pound. This is * 5 ibed by 


Sdelman in theſe words. Parcus / ftabu- 


Tir. 82. ſ. 2. 


lum, vel area anguſtior repagulis 5 firmjter con- 
cluſa, gud nociva in frugibus prediuſy ; pecora 
tangam in carcere coercentur. Fara autem 
7257 a continente traduxiſſe Saxoncs noſtras 

nc intelligas, quod in ripuariorum legibus Jam 


\_ lim utpote ante 800 vel goo annes reperitur. 


Si quit peculium  alienum, in meſſe adpreben- 


Gall. mener. ſum, ad parcum minare non permiſerit, 1 15. /ol 


culpabilit judicetur. 


Co. Lit. 47.b The pound then being. nothing more 


the we? og: overt, becauſe 


than a publick priſon for goods and chattels, 
is either overt or covert. All living chat- 
tels diſtrained, are regularly to be put in 
he owner at his 
is to ſuſtain them, and therefore they 


ought to be put in ſuch an open place 
72" 
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as that lie may have. reſort to them or f that 
purpoſe. 


At common law a man 83. glu have im- 2 Inſt. rods 


paunded his di ſtreſs in what County: he 


pleated ; but. this was found | very incon- 
venient to the owner, Who was tic h⁰y.ν 


at a loſs where to find his beaſts, eiiie: 
to feed or replevy them. This miſchiei 


was therefore provided againſt by the ſta- : 


tute of Marlbridge, c. 4. & nullus de cetera 


cc fatiat ducere diſtriciones quas ſecerit, extra. 


tc copritatum in quo captae fuerint.” 


Yer upon this ſtatute ic hath Deen held, Ibid: 


that where the tenancy is in one county 
and the manor in another, the lord may 
drive the diſtreſs to the manor pound“ 
though it be out of the county where the 
diſtreſs was taken; becauſe the tenant by 
attending the ſnanor court ĩs preſumed to 
know every thing tranſacted | in the manor; 
and therefore this caſe is out of the michi 
provided againſt by that la wr. 


But now by the ſtatute of 1 & 2 Ph. ta 
SM. c. 12. no. diſtreſs of cattle is to be 


driven out of the hundred, &c. where the 
ſame” is taken, except it be to a pound 
overt within the ſame thire, not above thtee 
miles from the place where the ſame is 
taken; nor impounded in ſeveral places, 


whereby the owner may be conſtrained to 
fue ſeveral replevins; on pain to forfeit to 


ro orc aggrieved, 100 ſhillings and tre. 
ble damages. ITY 


[And by the ſame ſtatute ($. 2.) no per- 
ſon fhall ck for keeping in. pound, or im- 
pounding any diſtreſs, above four- Pence for 
any one whole diftreſs : and where leſs hath © 


E been 


* 
4 


2 
- 
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been uſed, there to take leſs ; on pain of for- 
feiting 5/. to the party grieved. beſides what 
he thall take above four-pence. | 

The defendant juſtified impounding cattle 
damage feaſant ; and in evidence it appeared 
that he put them into the next pound, 
though it happened in another county. 
And Lee Ch. J. held that it did not make 
him a treſpaſſer, though it ſubjected him to 
the penalty inthe ſtatute of 1 & 2 Ph. & M. 
C29: 

And in another caſe, where lands, lying 
in two adjoining counties, were held under 
one demile, at one entire rent, and the 
landlord diſtrained cattle in both counties 
for rent arrear, it was holden that he might 
chaſe them all into one county ; though if 
the counties had not adjoined, it would 
have been otherwile.]J 7 

Dead chattels, as houſhold goods, &c. 
Which may receive damage by the weather, 
muſt be put into a pound covert ;—otherwiſe 
the diſtrainer is anſwerable for them if they 


be damaged, or ſtolen away; and this pound 


covert — be within three miles in the 


ſame county. 
But beaſts, as is ſaid, ought to be. 


in a public pound; for if they be placed 


in a private pound the diſtrainer muſt keep 
them at his peril with proviſion, for which 
he ſhall have no fatisfaCtion ; and if they 
di- for want of ſuſtenance, the diſtrainer 
{hall anſwer for them. 

[Now 11 G. 2. c. 19. F. 10. any perſon di- 
ſtraining, may impound, or otherwiſe ſecure 
the diſtreſs, of what kind ſoever it be, in 
ſoch place or in ſuch part of the premiſſes, 

| I + ; as 


Tur Law or DisrRxssks. 51 


as ſhall be moſt convenient; and may ap- 
raiſe and ſell the ſame, as any perſon before 
might have done off the premiſſes. 

But the diſtrainer cannot work or ule the 2 Bae. abr: 
thing diſtrained, whether it he in a pound 112. 
overt or covert; becauſe the diſtrainer has . 
only the cuſtody of the thing as a pledge, 
and therefore is not to make ule of it; but 
the owner may make profit of it at his 

l-afure: 

[But there is an exception to this Cro. Jac: 
general rule in the cale of milch Kine, 
which may be milked by the diſtrainer; 
becauſe it may be neceſſary to their preler- 
vation, and conſequently of benefit to the 
owner: ] | 

The diſtrainer cannot tie or bind a beaſt Ro. abr. 673 
in the pound, though it be to prevent Ld. Raym. 
its eſcape ; for pEaSTs IN POUND ARE IN I Sig. 28 

: 428. 
CUSTONY OF THE LAW, Which intends the 
preſeryation of the pledge; and therefore 
the diſtrainer at his peri] mult do no act that 
tends to the hurt or deſtruction of them. 

[But if cattle diſtrained die in the pound, 1.4. Raym. 
without any fault in the diſtrœner; in ſuch 720. 
caſe, he who made the diſtreſs ſhall have Selk. 248. 

| Las en p | 7 TEE. + 0. 
an action of treſpals ; or may diſtrain again, 
if the diſtreſs was for rent. ] 

If a diſtreſs be taken without cauſe, a 
ſtranger cannot reſcue them from being 
driven to pound ; but the owner may make 
reſcue BEFORE THEY ARE IMPOUNDED. But | 
after the beaſts are impounded, tlie owner ms ä 
himſelf cannot reſcue them, unleſs he find * 
the pound unlocked, for he cannot break 
it open. The reaſon is, that the naked 

F. 2 pot- 


\ 
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2 W. &. M. e. 
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Co. Lit. 161. 
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poſſeſſion is a title againſt any perſon but 
the owner; but the owner has a title, and 
therefore may take the beaſts at any time, 
though cannot break the pound which tlie 
law hath ordained. 
[By the common law, is a man break the 
pound, or the lock of it, or part of it, he 
greatly offendeth againſt the peace, and 
doth a treſpaſs to the king, and to the lord 
of the fee, and to the ſheriffs, and hund- 
redors, in breach of the peace and to 
the party, and in delay of juſtice; and 
therefore hue and cry is to be levied 
againſt him as againſt thoſe who break 
the peace. And the party who diſtrain- 
ed may take the goods again, whereſo- 
ever he ſhall find them, and impound 
them again. 
And now by ſtatute, on any pound breach, 

or reſcous of goods diſtrained for rent, 
the perſon grieved thereby ſhall, ina ſpe- 
cial action veON THE CASE, recover treble 
damages and coſts againſt the offender, or 
againſt the owner of the goods, if they be 
atcerwards fe und to have come to his uſe 
or poſſeſſion. 
When a man hath taken a diſtreſs, and 
the cattle diſtrained, as he is driving them 
to the pound, go into the houſe of the 
owner; it he that took the diſtreſs demand 
them of the owner, and he deliver them 
not, this is A RESCOUS in law. 
2. Diſtreſſes for rent being in the nature 

of pledges, the diſtrainer had no power to 
lell them, at the common law. But now 
by ſtatute, (2. W. & M. ſeſs. 1. c. 5.) 
it is enacted, that where any goods ſhall be 
diſtrained 
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diſtrained for rent reſerved and due upon 
any demiſe; leaſe or contract whatſoever, 
and the tenant and owner of the goods di- 
ſtrained, ſhall not within five days next 
after ſuch diſtreſs taken, and notice thereof 
(with the cauſe of ſuch taking) left at the 
chief manſion houſe, or other molt notori- 
ous place on the premſles, repievy the 
ſame : in ſuch caſe the perſon diſtraining 
ſhall with the ſheriff, or under ſheriff of 
the county, or with the conſtable of the 
hundred, pariſh or place, where ſuch di- 
ſtreſs ſhall be taken, cauſe the goods fo di- 
ſtrained to be appraiſed by two ſworn ap- 
pr aiſers (whom ſuch ſheriff, under ſheriff, 
or conſtable ſhall ſwear to appraiſe the ſame 
truly, according to the beit of their un- 
deritandings ;) and ArTER ſuch APPRAISE- 
MENT, ſhall szLL the ſame ſor the beſt 
price that can be gotten for them, for ſa- 
tisfaction of the rent, and charges of the 
diſtreſs, appraiſement and fale : leaving the 
overplus (if any) with the ſheriff, under 
ſheriff, or conſtable, for the owner's uſe,” Str. 717. 

In an action of treſpaſs, for entering 
the plaintiff's houſe, and Keeping poſlet- 
ſion of it for eight days, the defendant 
juſtified under a diſtreſs for rent. But by 
the court, the defendant ought to have 
removed the goods at the five days end; 
and for the other three he is a treſpaſſer, 
and there is no Juſtification. 

But quære, as to the time of removing 
the diſtreſs; for the tenant is to have five 
days to make replevin; and as thoſe muſt 
be whole days, excluſive of the day of tak- 
ing the diſtreſs, it follows that the di- 


8 ſtrainer 
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ſtrainer cannot remove the diſtreſs till the 
ſeventh day. 

In an action of trover brought for cattle 
which had been diſtrained for rent, it was 
found that the plaintiff was owner of the 
cattle, and that the defendant, after taking 


the diſtreſs, gave notice to the plaintiff, 


according to the ſtatute of 2 W. & M. ſeſſ. 
1. c. 5. And it was objected that the 
notice was ill; for the act ſays, chat it ſhould 
be at the chief manſion-houſe, or other 1 

corious place upon the premiſſes; but in 
this cafe, it was given to the plaintiff Him- 
ſelf. Sed non allecatur; for by the court, 
the intent of the act was only, that the 
party ſhould have notice, which is per- 
formed by this mean, better than if it had 
been left at the houſe or other place. It 
was alſo objected to the notice, that, ac- 
cording to the finding of the jury, it was 
given to the owner of the cattle, and not 


to the tenant of the land. And that al- 


though the act is in the disjunctive, yet it 
ought to have a reaſonable conſtruction; 
and it is moſt reaſonable, that the no- 
tice ſhould be given to the tenant of the 
land, becauſe he may ſhew that the rent is 
tatisfied, which does not he in the know- 
ledge of the owner of the cattle, Sed non 
allacatur; for the act has expreſsly pro- 
vided, chat notice may be given to the 
owner of the goods. But if the tenant had 
ſued a replevin, then the notice mult have 
been given to him ; but norice to the owner 
tufficienthy affects the owner; and the 
Plaintiff is found owner of the cattle, there- 
tore notice to him 1s ſufficient, 

In 
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In the ſame caſe it appeared, that the 
tenement; whereupon the diſtreſs was made, 
lay part in the hundred of Kinaſley in 
Wiltſhire, and part in the hundred of 
Andover in the county of Southampton; 
that part of the diſtreſs was taken in Kin- 
aſley, and part in Andover ; but that all was 
impounded together! in the hundred of Kin- 
aſley; and that the conſtable of Kinaſley ad- 
miniſtered the oath to the appraiſers for the 
whole in the preſence of the conſtable of 
Andover. It was objected, that the goods 
which were taken in Andover, ought to 
have been appraiſed and told there, and 
that the conſtable of Andover, though pre- 
ſent in Kinaſley when the appra«{cment was 
made, had no juriſcliction there; ſo that 
the whole was done ſolely by the conſtable 
of Kinaſley, which therefore, as to the goods 
taken in Andover, was void. But by the 
court, as the diſtreſs was taken for one 
INTIRE rent, the diſtrainer might well im- 
pound the whole of it in Ninaſley; and 
the chaſing of the cattle, taken in Andover, 
to the pound in Kinaſley, was but a con- 
tinuance of the taking: therefore, the conſta- 
ble of Kinaſley was the proper officer, with- 
in the act, to ſuperintend and adminiſter 
the oath for the appraiſement of the whole 
diſtreſs. 

As to the mode of ſelling a diſtreſs un- 
der warrant from a juſtice of the peace, it 
is enacted, by the 27 Geo. 2. c. 27. that 
the juſtice, granting the warrant of diſtreſs, 
ſhall therein order and direct, that the goods 
diſtrained ſhall be fold, within a certain 
limited time not being leſs than four, nor 

more 
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Id. ſ. 20. 


. 


2 W. & M. 
ſeſt. 1. c. 8 5. 
5 


by any irregularity in taking or diſpoſing 
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more than eight days; unleſs the penalty 
or ſum of money diltrained for, with the 
reatonable charges of the diſtreſs , be ſooner 
paid. And after ſuch ſale, the overplus 
(if any) is to be returned on demand to the 
owner of the goods diſtrained. 

At common law, the many particulars 
which attended the taking of a diſtreſs, 
rendered it a hazardous mode of proceed- 


ing; for, if any one irregularity was com- 


. e it vitiated the Whole diſtreſs, and 
made the diſtrainer a treſpaſſer ab initio. 
But now it is provided, by ſtatute, that 
where any diſtreſs ſhall be made for any 
kind of rent jusTLY due, and any irregu- 
larity ſhall be afterwards done by the party 
diſtraining or his agent; the diſtreis ſhall 
not be deemed unlawful, nor the diſtrainer 
a treſpaſſer aB INx IT 10 bur the party grieved 
may recover Atisfaction for the ſpecial da. 
mage in an action of treſpaſs or in the caſe 
at his election. But no tenant ſhall recover 
in ſuch action, if tender of amends hath 
been made before the action brought. And 
the defendant in ſuch action may plead the 
general iſſue, and give the ſpecial matter in 
evidence. 

But though the tenant ſhall only make 
{. ſatisfaction for the real damage ſuſtained, 


of the diſtreſs; yet if any diſtreſs and fale 
ſnal! be made, for rent pretended to be 
due to the perſon diſtraining, where in 
truth no ſuch rent 1s due, the tenant ſhall 


recover double the value of the goods di- 


(trained, together with full coſts of fur. ] 


CHAP. 
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AVING in the foregoing chapter 
ſhewn in what caſes a diſtreſs or 
pledge may be taken, and how it 1s to be 
diſpoſed of; the next thing, in order, to be 
treated of is, THE REMEDY given the party 
to controvert the legality of ſuch caption, 
in order to bring back the pledge to the 
proprietor, in caſe the diſtreſs were unlaw- 
fully taken, and without juſt cauſe. This 
being a writ of great uſe, and of every 


day's practice, deſerves a very full con- 
fideration, 


Spelman in his gloſſary deſcribes it thus: Spel. Gloft. 
rplegiare eft rem apud alium detentam, cauti- 485. 


one legitimã interpofita, redimere—et hec cau- 
tio eft ſtipulatio in formd juris adbibita, de 

ftando juri et ſfiſtendo ſe foro; dictum autem 
replegiare quaſi revadiare, hoc eft vadium vel 

/ ov unum, loco alterius, ſuggerere & con- 
Huere, 


Or 
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Or, in other words, a replevin is a juſti- 
cial writ to the ſheriff} complaining of an 
unjuſt taking and detention of goods or 
chattels; commanding the ſheriff to deliver 
back the ſame to the owner, upon ſecurity 
given to make out the injuſtice of ſuch 
raking, or elſe to return the goods and 
chattels. 

Under this head is to be conſidered ; 

I. How the replevin ſtood at common 
law, and the alterations which have been 
made therein by ſtatutes. 

II. Of the duty of the ſheriff in the exe- 
cution of the replevin; and herein of the 
Wedges. 

III. Of the proceſs to make the defend- 
ant appear. 

IV. Of the proceſs where the goods are 
eloigned; and herein of the writ of vi- 
therian. | 

V- Of the proceſs and proceeding where 
the defendant claims property. 

VI. Of che proceſs, as well for the piain- 
tiff as defenddant, in removing the replevin 
from the inferior Courts. 

VII. Of the replevin itſell; and herein 
are to be coniidered, 8 

. For whom and in whatcaſes it lies. 

2, The declaration in replevin. 

2. The ſcveral pleas in this action. 

4. The judgment in this action, whether 
tor the plaintiff or defendant; and herein 
of the writ de retorno habendo, and the writ 
ot ſecond deliverance. 

VIII. of the writ of recaption. 

I. Of the replevin as it ſtood at com- 
mon law. Flere it is firſt to be obſerv- 

ed, 
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ed, that the replevin was at common law 2 Inſt. 140. 

a juſticial writ, that 1s, gave the ſheriff a Keg. 81. a. 

juſticial power to determine the point com- 

plained of in the county, whereas other 

writs gave him only a miniſterial power. 

This juſticial power 1s taken from theſe 

words in the writ: ET cum juſte deduct 

facias—by which the ſheriff is made judge, 

whether the taking be juſt or not. This 

was highly reaſonable, in order that this re- 

medy might be ſpeedy, leſt the party ſhouid 

want his beaſts for carrying on of his huſ- 

bandry ; and therefore not to have formed 

this writ juſticial, would have been not 

only detrimental to private perſons, but 

injurious to the commonwealth. Hence 

it is called feſtinum remedium. Beſides, it 

would have been of great trouble and ex- 

pence of private perſons to have taken the 
determination of theſe ſort of complaints, 

which mult have happened every day, out 

of the neighbourhood, And yet the manor 

court was not truſted with thus power in 

any cauſe between lord and tenant, be- 

cauſe the lord was not to be judge in hi 

own cale, 

2dly. It is to be obſerved that there are 

two things complained of in this writ, viz. 

The taking and detention of the pledges, | 

as the words of the writ expreſs it ,L 

| cepit & injuſte detinet. But what is prinsi- 

| = controverted in the replevin, is, whe- Dr. & Stud. 
ther the taking be juſt or not. For there © Ne 4 
are but two caſes wherein a diſtreſs juſtly © — O 
taken. whether for rent or damage feaſant, 8 Co 146. b. 
can be unlawfully detained.“ The firſt is Cro. Eliz. 


\ where the arrear of rent, or amends for *' 8 
1 Brownl, 
the 173, 
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| the damage, is tendered to the party di- 


x Co. 76. a. 


ſtraining. —And this render muſt be made 


before the beaſts are impounded ; for when 


the beaſts are in cuſtody of the law, the 
perſon diſtraining cannot be ſaid unlaw- 
fully to detain that which is in the cuſtody 
and care of the law. 

Hence it is, that if a tender be made 
aſter impounding, and the beaſts die in 
pound, the owner ſhall bear. the loſs ; be- 
cauſe ſuch tender comes too late to tix any 
fault or injuſtice on the perſon diſtraining. 
But if tender had been made before the im- 
pounding, it ſcems the diſtrainer is an- 
ſwerable, becauſe the impounding is un- 
lawful, 


But here it is to be obſerved, that the 


Oro. E1.814. tender of amends muſt be pleaded to the 
Rol. Rep. 258 lord himſelf, and not to the bailiff, who 


makes conuſance of the cauſe of the cap- 
tion and detention in right of the lord; 

for that right is not barred by a tender to 
any other than the lord himſelf. —Bur if a 
tender be plcaded to the lord, and they 
give 1n evidence a tender to the lord's bai- 
liff, where the lord was preſent, that won't 
maintain the plea; becauſe the derivative 
power of the bailiff ceaſes where the lord 
is preſent; and they ought to prove the 
tender to that proper perſon to whom the 
amends belong, and who was ready to re- 
ceive it. Vet if they plead a tender to the 
lord, and prove a diſtreſs taken by a bailiff, 
the lord not being preſent, and prove the 
bailiff to be the uſual receiver of the lord ; 

%. if that will not be à proof of ſuffi- 


cient 
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cient tender of amends to the lord him- 
{elt? 


The ſecond caſe where the detainer is 2 Inſt. 107, 
unlawſul, is where the avowant hath return 31. 


irrepleviſable, and the owner of the beaſts 
render all that appears to be due on the 
judgment in the avowry ; the detainer of the 
avowant is unlawful, and the owner may 
have his action of detinue for the detainer 
after the tender made. For thougli by the 
judgment the return is made irreplevilable, 
yet that is no final condemnation of the 
beaſts or goods diſtrained ; they are ſtill to 
be conſidered as pledges in the hands of 
the awowant, and therefore in their own 
nature liable to a redemption upon pay- 
ment or ſatisfaction of that rent - or da- 
mages, for which they were originally 


taken.— Lord Coe aſſigns another remedy 2 Inſt. 107, 


for the owner to recover his beaſts, and 
that is upon ſatisfaction made in court to 
have a writ for their delivery. 


Qu. The form of this writ. 


The detention then being complained of 
in this writ, it may not be improper to 
look into the antient method of trying ſuch 
unlawful detention, and what remedy the 
owner of the beaſt has for it at this day. 
The antient method of trying the legality 
of the detention was very inconvenient, 
for the plaintiff in replevin was to have his 
ſuitors ready to prove i/anter, that he had 
offered a pledge, under the notion that the 
pledge was ſufficient; the lord was then 
put to his law-wager, that the pledge of- 
tered 
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fered was not ſufficient to anſwer the debt, 
ſo that it was totally thrown upon his 
conſcience to determine the ſufficiency of 
the pledge. This method of crial was an- 
ciently practiſed and allowed, becauſe ori- 
ginally the lord might have ſeized the land 
for non- performance of the ſervices, and 
therefore, when the rigour of that law was 
mitigated, by turning che forſeiture into a 
diſtreſs, it could not be the 'ught any un- 
reaſonable indulgence to the lord, to make 
him judge of the ſufficiency of the pledge 
which was to be put into his hands while 
the ſuit depended ; becaulc in all events the 
lord ought to be fate. 

This account of trying the legality of the 
detention is given by Bracton in the follow- 
ing words: 

Bract. 156. Si atem defenderit detentionem injuſtam, & 
Fleta 94. guerens ſeclam habeat ſtatim ad manum, que 
examinata in omnibus concors fuit, & quod 
omnia facta ſuerint ſub eorum preſentia, tunc 
vadiabit defendens legem ſe duodecima manu; 
in qua ji defecerit, incidet th manum vice- 
comitis, & reſlituet querenti damna ſua que 
habuit per illam detentionem ; ft autem legem 
fecerit dominus, tunc qurietus recedet, & que- 
rens in miſericordia, ſed nulla damna recupera- 
bit, & returnabit domino averia capta,—The 
lord recovered no damages where he pre- 
vailed on the law wager, becauſe he had 
no damage where the tender proved inſuf- 
ficient, But if the lord prevailed not on 
the law—wager, the plaintiff in replevin had 
HIS damages, becauſe he really was injured 


by the lord's refulal, in loſing the ule of 
1 his 
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his beaſts or goods, which he had a right 


to, upon the ſufficient tender. 


But che legality of the detention depend- Dr. & Stud, 


ing entirely on the ſufficiency of the ten- 
der, a more equal and better method of 
trial was found out by the conſcience of 
twelve diſintereſted men; no way concerned 
in the event of the trial. And the point 
comes in iſſue in the following caſe. Where 
the lord impounds the beaſts notwithſtand- 
ing the ſufficient tender of the tenant, the 
tenant hath no way to recover his cattle 
but by his writ of replevin ; for if he takes 
them out of the pound himſelf, he is liable 
to an action for breaking the pound :—this 
puts the lord to his avowry, waerein he 
muſt ſhew the cauſe of his taking and de- 
tention; to which the plaintiſf in replevin 
pleads, that after the taking, and before the 
impounding, he made a ſuſſicient tender; 
and thereupon it ſhall be tried by a jury 
whether the tender was fufficient, and if 
it be found fo, the plaintiff in replevin 
ſnall have damages tor fuch unlawtul de- 
tention. 

But though by the common law this writ 
was made juſticial for the eaſe of the ſub- 
ject, and the more ſpeedy adminiſtration of 
Juſtice, yet the ſubject, both lord and te- 
nant, was expoſed to many ditticulties and 
inconveniencies in the progreſs of the ſuit, 


which were aſterwards removed by ſeveral 
ſtatutes. For, 


Cro.EF.813, 
F. N. B. 69. 


½. The replevin at common law was 2 Inf. 139. 
only by writ, and this application muſt have 5 Vd. 253. 


been to the chancery, which was too tedi- 
ous for the diſtant parts of the kingdom. 


To 
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52 H. 3. To make this remedy therefore more ex- 

; peditious, it is provided by the ſtatute - of. 
Marlbridge, c. 21. Quad fi averia alicujus 
capiantur, & injnſte detineantur, vicecomes 
Poft querimoniam inde ſibi fattam, ea fine im- 
pedimento, vel contradiftione ejus qu diftd 

2 Inſt. 139. averia ceperit, deliberare poffit —By force of 

this ſtatute the ſheriff may hold plea in re- 

| plevin BY PLAINT of any value, as he might 

at common law on a writ of replevin; the 

| writ of replevin being a JusTIC Es or com- 

miſſion for that purpoſe. 

DET And to take away all the delays which 

Co Lit c. attended the replevin by writ, the ſheriff, 

2 Init. 139. by this act, may, upon complaint made, 

16 H. 7. 14. command his bailiff, either by word or 
precept, to replevy the plaintiff's beaſts; 
for poſſibly the ſheriff cannot write. which 
was frequently the caſe in thoſe days, or 
has not the materials of writing with him; 

Bro. tit. Re- and this the ſheriff may do out of his 

pleviu, pl. 45. county court. For this act being made 
for the more ſpeedy adminiſtration of juſ- 
tice, hath received the moſt favourable con- 
ſtraction. It would be very inconvenient 
that the owner of the beaſts, for whoſe 
benefit the act was made, ſhould ſtay till 
the next county court, which is held only 
from month to month. Bur then the ſheriff 
mult enter the plaint at the next court, that 
it may appear on the rolls of the court. 

L.Raym 219 | Yet a preſcription to replevy upon plaints 
ievied out of court, is bad. . 

24%, Another miſchief at common law 
was, that the. replevin being juſticial, and 
determinable in the county court, if the 
plaintiff in replevin pleaded to the lord's 
avowry 
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avowry that the tenancy was hors de ſon 
fee, the inferior court had no farther conu- 
ſance of the action; becauſe this plea 
brought THE FREEHOLD in queſtion, which 
the county court, not being a court of re- 
cord, had no power to try, and therefore 
could not proceed. By ſuch means the 
lord was left withont remedy to recover 
the beaſts as his pledges ; becauſe the court 
could not determine the point on which 
the return was to be made. This was re- 

medied by Weſtm. 2. c. 2. which gave the 13 Ed. 1; 

lord a pone to remove the caule into the 
king's courts, where that plea might be 
tried, and the lord be eſtabliſhed in the 
ſſeſſion of his ſervices, and ſtill have 
the pledges de retorno babendo retained for 

him. | 

A third miſchief at common law was, that 
when the avowant had judgment for a re- 
turn of the beaſts, he had very often no 
benefit by his ſuit; becanſe it frequently 
happened that, pending the ſuit, the tenant 
had ſold the cattle delivered to him on the 
replevin; and become infolvent. The miſ- 
chief aroſe from this, that the ſheriff could 
only take from the plaintiff plegii de proje- 
quendo 1n this, as in other ations ; which 
pledges were only to anſwer the amercia- 
ment to the king pro falſo clamore, and 
looked no further : and even theſe being 
very {mall did ſoon degenerate into mere 
matter of form. To remedy this incon- 
venience the ſaid ſtatute of Lem. 2. c. 2. 

hath directed the ſheriff, aon /o/ummodo re- 13 Ed. x: 
cipere plegios de prgſequendo q conguerentibus, 
Jed etiam de averiis retornandis, fi adjudi- 
* cee 
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cetur retornand; & fi quis alio modo plegios 
ceperit, reſpondeat ipſe de pretio averior',— 
But the method of proceeding in. this caſe 
will be fully treated of under the writ de 
retorno habendo. 

4thly. Another miſchief was, that if the 
plaintiff had nonſuited himſelf, and the 
avowant had judgment, yet he could not 
have a return irrepleviſable; but the te- 
nant might replevy the ſame diſtreſs in 
infinitum. This alſo is remedied by the 
fame ſtatute of Weftm. 2. c. 2 by which it 
is provided, quod quam cito adjudicatum fu- 
erit retornum averiorum diſtringenti ; per breve 
de judicio, mandetur vicecomiti, quod retornum 
babere faciat diſtringenti de averiis, in quo 
brevi inſeratur, quod vicecomes ea non de- 
liberet fine brevi, in quo Fat mentto de judicio 
per juſtic reddit; quod fieri non poterit niſi 
per breve quod exeat de rotulis juſtic, coram 
quibus dedufta fuerit loquela, Purſuant to 
this law, the writ de Retorno habende con- 
. Chudes thus, after a recital of the ju At 
for the avowant,—* ideo tibi præcipimus quod 
Prad (the avowant) averia pred ſine dila- 
tione retornari facias & ea ad querimaniam 
zp/ius (the plaintiff in replevin) non deliberes 
Jme brevi naſtro, qued de prafat' e, ex- 
Preſſam facial mentionem. 
Le Therefore we command you, chat the 
aforeſaid (the avowant) the beaſts aforeſaid 
without delay you return, and that you do 
not deliver them upon the complaint ot 
(the plaintiff in replevin) without our writ, 
 - which ſhould mos mention 1 d 

We od vim e 
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This writ, which muſt recite the former 
judgment, is the writ of ſecotid deliver- 
ance, which will be treated of in its proper 
place. Only here it may be neceſſary taz Inſt. 341: 
obſerve, that if the avowant hath judgment 
in the ſecond deliverance, he ſhall have re- 
turn irrepleviſable of the beaſts ; but ſub- 
je& ſtill to redemption by the tenant on 
payment of the rent; becauſe they are {till 
mm the nature of a gage or pledge. The 
{-veral other alterations that have been made 
in the replevin will be taken notice of under 
the ſubſequent heads. 0 | 

IL. Of the duty of the ſheriff in the exe- 
eution of the replevin ; ard herein of the 


"Whether the replevin be by plaint or Dalt. Sher. 

, writ, the ſheriff, before he grants the one 277- 439- 

| or executes the other, ought to take from 2 446. 
the plaintiff . pledges de pr of” and pledges Comb.18/C: 
de retorno habendo. The firſt; as has been Skin. 244: 
faid; was at common law, to anſwer the S- C. 
amerciaments to the king pro falſo clamore, | 
in caſe the plaintiff did not prevail in the 

ſuit. The other pledges were introduced 

by Weftm. 2. c. 2. for the ſecurity of the 

avowant, in caſe he ſhould have judgment 

for return of the beaſts.—And by this act 

theſe pledges are anſwerable to the avowant, 

if the plaintiff hath diſpoſed of the beaſts 

pending the ſm. And if the pledges 

are inſufficient, the ſheriff is made an- 
ſwerable by that ſtature for their inſuffi- 

CIENCY. | | | 

And it ſeems the pledges pro retornd Dalt. Sher: 
babendo, may be by bond even of the 4 . 
plaintiff in replevin himſelf The condi- pong _ 
F 2 tion 


Ld. Raym. 
278. 
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tion of which is, not only that the plaintiff 
ſhall proſecute the ſuit in replevin, but allo 
that he will make return of the beaſts, if 
return thereof he adjudged by law, and 
alſo ro fave harmleis and indemnify the 


ſheriff for delivery of the ſaid beaſts: for 


Cro.Car.446 


Jones 378 
Dalt. Sher. 
43+ 


the ſheriff being anſwerable for the ſuffi- 
ciency of the pledges, may take the ſe- 
curity as he pleaſes, ſince it is at his own 
ril. 
Theſe pledges are in the nature of ſure- 


ties pro reterno hahendo, and therefore money 


1 
| 


or any other cattle being a pawn, 1s not a 
pledge within this ſtatute ; for the proceſs, 
as ſhall be hereafter ſhewn, is by ſcire fa- 
cias, which is a procels to bring the pledge 
or furety into court to ſhew cauſe, and 
therefore cattle cannot be a proper pledge. 

For this reaſon, a ſheriff has been adjudged 
to be liable to an action on the caſe for 
taking money, as a pledge de retorno habendo ; 
becauſe the money was not ſuch a pledge 
as the ſtatute directs. And it ſeems there 
needs not NECESSARILY be more pledges 
than one, if that be lufficient ; F though the 
words of the act are pledges in the . — 
number: becauſe if one pledge be ſuffici- 
ent, the defendant. hath no loſs, and there- 
fore the intention of the ſtatute is an- 

ſwered which provides for the defendant's 
ſafety. 

[Nov, for the, greater ſecurity of perſons 
diſtraãning rox RENT, it is provided by ſta- 
tute (11 G. 2. c. 19. Y. 23.) that ſherifls 
and other officers, having authority to grant 
replevins, ſhall in every replevin of a diſ- 
treſs FOR RENT take in their own. names, 
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ſrom the plaintiff and two ſureties, a bond 

in double the value of the goods diftrained 
(ſuch value to be aſcertained by the oath 

of one or more witneſſes not intereſted, . 
which oath the perſon granting ſuch re- 

plevin is to adminiſter) and conditioned for 

& proſecuting the ſuit with effect and without 

= delay, and for returning the goods in caſe 

a return ſhall be awarded, betore any de- 

liverance be made of the diſtreſs; and ſuch 
ſheriff or officer taking ſuch bond, ſhall at 

the requeſt and coſts of the avowant, or 

perſon making conuſance, aſſign ſuch bond 

to the avowant, &c. by indorſing the ſame, 

and atteſting it under his hand and ſeal in 

the preſence of two or more witneſſes, 
which may be done without any ſtamp ;. 
provided the aſſigment be ſtamped before 

any action brought theroon ; and if the 

bond be forfeited, the avowant, &c. may 

bring an action therupon in his own name, 

and the court may by rule give ſuch relief 
to the parties upon ſuch bond, as may be 

agreeable to juſtice; and fuch rule ſhall 
have the effect of a defeazance.] 

The ſheriff having thus taken pledges 2 Inſt. 139, 
from the plaintiff in replevin, he ought FN B.G8.E 
forthwith to make deliverance of the goods 
or cattle diſtrained; but if the diſtreſs was 
taken within a liberty and impounded there, 
the ſheriff ought firſt to iſſue his warrant 
to the bailiff of the liberty, having return 
of writs, to make deliverance. And if 
the bailiff makes no anſwer, or as the ſta- - 
WW tute of Marlbridge ſays, , c. 21.—Fa delibe- 
Wo 7re noluerit, tunc vicecomes pro defectu igſius 
= -llivi ea faciat deliberari.— This act, as. 
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2 2 las. 140. And by this act, if a diſtreſs was taken 


to enter into the liberty to make delivery, 
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to this part of it, was made to enlarge the 
power of the ſheriff, by impowering him 


where the bailiff was negligent. Whereas 
at common law the ſheriff could not enter 
into the liberty without a non oniittas, which 
was too dilat 47 


out of a liberty and impounded within it, 
the ſheriff might enter the liberty without 
any previous warrant to the bailiff ; becauſe 
the caption, which is one of che points 
complained of in the replevin, was in the 
county, and out of the liberty; and there- 
fore the right to make a deliverance, ought 
to be in chat officer, within whoſe diſtrict W 
or juriſdiction the cauſe of complaint firſt 
aroſe. And all this is law, whether the 
replevin be by plaint or by writ. 3 

If the diſtreſs be drawn into a houſe, 


/ caſtle, or other ſtrong hold, the ſheriff or 


— te GOT GR mme — —_—_—w— 


fo that the ſheriff cannot break it open to 
attach any of them in a civil action at the 


could not privilege or protect the goods of 


bis bailiff, after demand made for de- 
liverance of the diſtreſs, _ break open 
the houſe or caſtle to replevy them.— Fhis {lt 
ſcems to be the common law — for though | 
a man's houfe is is privileged by common law 
for himſelf, his family, and his own goods, 


ſuit of a private perſon yet a man's houſe 


ANOTHER perſon unjuſtly taken, ſo as to 
prev 2 the officer to make replevin; be- 

Sante the privilege and ſecurity of à man's. 
houſe could protect bur his own gbods.— 
ng diftreſſes 
rong holds, was fo frequent in the 
barons 


This == however, of drivi 
into 
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barons wars, and the poorer ſort ſuffered 

ſo much from. the men of power, that the 

ſtatute of Meſim. 1. c. 17. expreſly gives 2 Inſt, 193, 
this power to the ſheriff, or his officer, to 

break the houſe to make delivery of the 

cattle, whether the replevin be by plaint 

or by writ.— But this, as it is ſaid, muſt be 

after demand made, and notice given to 

the lord to ſuffer them to be replevied. 

And, to deter the perſon diſtraining from Dalt. Sher. 
refuling or neglecting to deliver the di- 438, 429- 
ſtreſs, the ſtatute further directs, that the 


- caſtle, or ſtrong hold, ſhall be razed and 


thrown down; but this muſt be on a ſuit 2 Inſt. 194. 
in behalf of the king, wherein all parties 
concerned in intereſt muſt firſt be heard. 
And by this act, if the bailiff of a liberty, 
having return of writs, ſhall not make de- 
liverance for the reaſon aforeſaid, the ſheriff 
may proceed without delay, or any new 
authority, to make replevin in manner 
afore-mentioned. Though in other actions, 


even in executions, at the ſuit of private 


perſons, he cannot. enter a liberty, without a 
aon omittas. 
If the replevin be executed, and the deli- Dalt. Sher. 


verance made, where it is by plaint; the bai- 438, 439. 


bf, at the time he makes deliverance, ought 
alſo to attach the. defendant by his goods, 
to make him appear at the next court day; 
for in this action the attachment is the firſt 


proceſs ; becauſe the replevin complains of 


a tortious taking, which is in nature ofa 
treſpaſs. - 
Where the replevin is by writ, and the F. N. B. yo. 


mer iff executes it before the alias gr Plur ies Dalt. Sher. 


comes #2 


25 ory 
” 


[ 
& . 
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comes to his hands, the ſheriff may hold 
plea of it in his county court; but either 
party may remove it by pore or recordere 
into the courts ahove ; the plaintiff with- 
out cauſe, and the defendant upon caulc 
ſhewn. © 

This writ of pone, if it be taken out by 
the plaintiff in replevin, hath a clauſe in 
Ir, to ſummon the defendant to appear in 
the court above, at the return of the writ ; 
uod trnc fit ibidem praefato A. (the plaintiff) 
inde reſponſurus; and ſo vice verſa. If the 
replevin be removed by the defendant, then 
the pore commands the ſheriff, © quod dicat 
fracfato A. (the plaintiit) quod fit ibi lo- 
quelam fuam verſus proeditium B. the de- 
fendant) mde praſecuturus, ft voluerit, Sc.“ 

To tell the aforeſaid A. (the plaintiff) to 
be there to proſecute his plaint thereof 
againſt the aforeſaid 5. (the defendant) 
if he ſhall think proper.” And oy this 
means both parties have days in the court 
above. 

If the ſheriff doth nothing upon tlie firſt 
writ, the plaintiff may have an alias, and 
after that a piuries replevin. In the plurres is 
always inſerted this clauſe,* vel cauſa nobis 
certifices, quare mandatum noſtrum, alias tibi 
made direttum, exequi noluiſti vel non potuiſti.“ 
Or certify your reaſon to us why you 
would not or could not execute our com- 
mands heretofore to you herupon di- 
rected.“:. 

The ſame may he mierted in the alias, if 
the plaintiff pleaſes, and then both the alias 
ad Pluries are. returnable in the King's 

| bench 
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bench or common pleas; and the pluries 
always determines the power of the ſheriff to 
hold* plea of the repleyin in the county; 
and ſo doth the o/:as, where the ſaid clauſe 
of vel cauſam nobis certifices, Se. is inſerted. 
The reagn is, becaule this clauſe gives 
either party a right to call upon the ſheriff, 
in the courts above, to give an account of 
the execution of the writ; and this on the 
retence or ſuppoſition, that the ſheriff 
Nasr legally executed the writ. The 
ſheriff, thus called upon, cannot give 
the court an account how he hath exe- 
cuted the writ, but by his return on the 
writ itſelf; and that cannot appear ju- 
dicially to the court. till the writ and 
che return be filed; and the ſheriff hav- 
ing thus parted with the writ, he has 
no authority to proceed farther in the court 
below | 
But this means the plaintiff in replevin 
may controvert the ſheriff's return, and 
ſhall recover damages againſt him, if it be 
found to be falſe, or not duly made.—This 


1s allowed the plaintiff, not only for his 


damages, but alſo to entitle the king to a 
fine againſt the ſheriff for his contempt ; 
and is the moſt expeditious way to oblige 
the ſheriff to make the deliverance fairly, 
that the plaintiff may not want his beaſts 
to carry on his huſbandry.— But if the 
theriff injures the defendant in the execu- 
tion of the replevin, by taking ſome of his 
cattle, the defendant had his action of treſ- 
pafs againſt him to puniſh him, as in all 
other caſes of treſpaſs. Here we may ob- 

; ſerve 


x Rol. Abr. 
581. 
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ſerve one thing peculiar to this writ of re- 
plevin, that the defendant on the return 
of the alias and pluries has no day in court; 
nor is he ſo much as ſummoned to appear 
by the writ in the court above; whereas 
in all other actions, the defendant by the 
very original 1s put to his pledges for his 


appearance.——Bu the reaſon of the differ- 


ence is this. In other originals, the de- 
fendant is but ſummoned. to anſwer the 
plaintiff's demands, and the plaintiff by 
ſuch writ gets notlfing from the defend- 
ant till the event of the ſuit, and therefore 
the defendant muſt have a day in court by 
the original.— But in replevin the plaintiff 
hath his beaſts reſtored to him on the exe- 
cution of his writ, and the defendant ſhall 
never have return, unleſs in his avowry he 
can juſtify the caption ; ſo that from hence 
it appears the defendant need not be ſum- 
moned in this writ; becauſe it is plainly 
for his intereſt to do ſo, otherwiſe he can 
never have a return of the cattle.-— 
Thus the defendant becomes plaintiff-or 
actor. Hence it follows that the parties 


in replevin, may appear and plead at any 


other term than that in which the replevin 
is returned; becauſe having no day in court 
on the return, as is before oſerved, there 
bers be no diſcontinuence of the ſuit, though 
the plaintiff ſhould not declare in the fame 
erm, —lf the plaintiff ſhould not declare in 
-Plevin, the defendant, though he hath no 
day in court, may however come in, and 
oblige the plaintiff by rule of court to de- 
clare; becauſe otherwilc the defendant could 
WR, 7. never 
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never have the judgment of the court, for a 
return of the beaſts. | 


75 


But if the plaintiff ſhould of himſdlf de- og. prev. 


clare without any compulſion from the de- 413. 


fendant, as he may do, the defendant is Dyer 246. a. 


brought into court by attachment, Sc. to 


he for his damages? 


Raſt. Entr. 
plead; and if the plaintiff ſhall obtain 570. 2. 
judgment by default, what remedy hath 


It is uſual now for . the plaintiff to take ꝑ N. B. 68. 


out the replevin, alias and pluries, at the E. 


ſame time ;- and if he has a' mind to take 
the cauſe at once out of the ſheriff's hands, 
he may deliver the alias or pluries as he 
thinks fit to the ſheriff, without ever ſhew- 
ing him the original writ.— By this the 
plaintiff, as is already obſerved, has a right 
to call for the ſheriff's return, and the 
ſheriff ought himſelf to appear in the court 
above, to purge his contempt, for diſobey- 
ing or not executing the original writ, 
which the law preſumes was dehvered to 
him ; and then the ſheriff may excuſe him- 


ſelf by making an honeſt return on the alias Raft. Ent. 


or pluries,=& quod nullum aliud breve, Sc. 570. a. 


came to his hands. And thus the plain- 
tiff, if he pleaſes, may at once ouſt the 
ſheriff of his juriſdiction, without the trou- 


ble of removing the plea out of the ſhe- 
rifPs court by pore. 


III. We come now to the proceſs in re- 
plevinto make the defendant appear. 


And here it is to be known, that the re- Reg. 81: 


plevin is vicontiel, and is a commiſſion to 
give the ſheriff authority to gage deliver- 
ance of the beaſts, and therefore there is no 
day given to the defendant by this writ. 
But 
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But on this commution the ſheriff makes 
our a precept to deliver the beaſts, and allo 


an atcaehment to the defendant to appear 


at the next court day. — So if it be by plaint, 
the precept is made to the bailiff to dehver 
the beaſts, and to attach the defendant. 
And the realon why attachment is the firſt 
proccſs, 18, that replevin complaining of a 
tortious taking, 15 in nature ofa treſpaſs; and 
there an attachment per plegios is the firſt 
proceſs, leſt the defendant ſhould eſcape. 
But if the ſheriff do not execute the re- 
plevin, then an alias goes out, in which 
chere may be a vel cauſam nobis fignifices ; 
and the reaſon is, that the plaintiff being 
deprived of the uſe of his beaſts, which 
he is obliged to ſuſtain in the pound, the 
law allows that he ſhould in the alias in- 


{ert the third proceſs; becauſe though the 


officer, as a defaulter, is not anſwerable for 
not executing meſne proceſs, till after two 


defaults; yet, becauſe the beaſts may be 


elojgned, the ilhernam may iſſue on the 
ſecond proceſs, and the caſem nobis ſigniſi- 
cs be put in the alias. And this alias is 


returnable into the king's bench or com- 


mon pleas. In the common pleas, becauſe 
it is a civil plea ; and in the King's bench, 
becauſe it is in the nature of à treſpaſs. 
It is alſo returnable into chancery, becauſe 


he may have a volt her num thence upon an 


clongala, ſince there is another original, 
VIZ. A fluries, Which is yet to be iſſued out 
of that court. 
If there be not cauſam nobis figuiſices, it 
is only wicontiel, as the firſt writ. In the 


Pluries they muſt put in the claule, vel 


caujain 
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eauſam nobis figniſices, becauſe there have 

been two neglects already in the proceſs.— 

When the pluries iſſues, it has been much 

diſputed whether the ſheriff's vicontie] power | 

be determined. And it is ſaid, in ont caſe, 2 H. 2 
that ſince the writ is to replevy vel caiſam — 
ſignifices, the vicentiel power continucs.— * 
But if the ſheriff does not replevy, then he 

is to ſhew caule why he did not; and this 

is argued to be the ſenſe of the writ, from 

the disjunctive words contained in it. 

But I take it, that the vicontiel power is Fitz. Abr. 
determined by the pluries. 1. Becauſe the «bi/upra. 
ſheriff has been twice guilty of neglecting | 
his duty, and therefore is not to be truſted 
with judicial power, 2. He is anſwerable 
to the court how he has obeyed the writ; 
and therefore the court mult have the writ, 
to ſee whMher he has done his duty or not. 

And if the court be entitled to the writ, to 
ſee whether the officer has done his duty, 
he cannot proceed on the writ. 

The pluries replevin ſuperſedes the pro- 
ceedings of the ſheriff, and the proceedings 
are upon that writ, and not upon the plaint; 
as they are, when the plea is removed by 
recordari. Ld. Raym. 617. | | 

By the pluries there is no day in court, 
either to the plaintiff or defendant, but only 
to the ſneriff in order to fine him for diſo- 
beying the firlt writ. [But though there is 
neither ſummons nor attachment in the plu- 
ies, yet the return of it is a good day in 
court to the parties. And the entry in ſuch 

caſe is, that the defendant attachiatus eſt ad 
reſpongendum de placito quare cepit, &c. for 
though there is no actual attachment, yet 


chere 
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there is an attachment in conſequence of 
. — — being obliged to appear 
ril of a 2vithernam. Lal. Raym. 
977 Salk. 8 S. C. ] If che parties neg- 
lect to appear on the return of the pluries, 
the way, to give them day, is as follows. 
If the plaintiff comes into court, and 
obtulit ſe, at the day on which the ſheriff is 


to ſhew cauſe to that court, Why he did 
not execute the firſt vicontiel-proceſs, there, 
as it appears by the entries in Raſtel, he 


ſhall have an attachment againſt the defen- 
dant to bring him in to anſwer, and this 


writ gives them both a day in court. 


The reaſon is, that replevin is in nature 


of a treſpaſs, and on cvery treſpaſs the at- 


tachment is the firſt proceſs; and therefore 
as well in the ſheriff's court helow, as in 
the court above, the plaintiff Hay have an 


attachment in the firſt proceſs, and if the 


defendant does not appear, and nulla bona 
be returned, then on the ſtatute 25 E. 3. 


ch. 17. they may have a capias and proceſs 
of outlawry.— But at common law, there 
was only a diſtreſs infinite; becauſe there 


was no fine to the king on the replevin; 
unleſs where the elongata or claim of pro- 
perty was returned by the ſheriff ; for theſe 
being contempts of the king's - proceſs, 
there was a fine at common law, and there- 


fore a capias in the common yore came 
in by the ſtatute. 


Bro. tit. Jour But if the defendant comes in at the 


pl. 82. 


day the ſheriff has in court, he cannot de- 
mand the plaintiff, becauſe the plaintiff has 
given the defendant no day in eourt; and 
i che defendant- hath no day, he cannot 

demand 
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demand the plaintiff under the peril of a 
nonſuit; and therefore the method is for 
the defendant to have a ſpecial writ to warn 
the plaintiff ro come into court and proſe- 
cute his plaint, which is in nature of a 
venire; and if the plaintiff does not come 
into court at the return of ſuch writ, then 
he ſhall be nonſuited, and the pledges 
amerced. In the lame manner where there F. N. B. 69. 
is a vitious poxe, that gives the defendant M. 
no day in court; yet the record being re- 
moved, the court proceeds on the firſt writ; 
and on ſuch writ if the defendant appears, 
the plaintiff is not demandable, becauſe 

there is no day given to the defendant, but 
he has a ſpecial writ to warn the plaintiff to 
come in and proſecute, and it the plaintiff 
does not on ſuch writ appear, he is non- 
ſuited. 

IV. Of the proceſs where the goods are 

eloigned; and herein of the writ of wither- 
nam. | | 
Withernam is derived from the Saxon 21nſt. 140, 1. 
words weder (other) and naam (diſtreſs) ſig- 
nifying another diſtreſs, inſtead of the for- 
mer, which was eloigned. Vetitum namium wt 
ſignifies forbidden diſtreſs ; and therefore $;,4; na 


bis nami « 


though a diſtreſs was originally lawful, yet an et vetitum 
if it be detained againſt the replevin, it is 2477 
vititum namium and unlawtul. 

The withernam is part of the lex talionis, 

which as it prevailed in the caſes of maihem, 

where the judgment of old was in this 
kingdom,—eye for eye, and tooth for 

tooth, —ſo was it in the caſe of taking and 


detaining againſt pledges,—beaſt for beat. 
It ithernam was twotold, 
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In the county below ; and 

In the courts above. 

Rog. 83. 1. In the county below, though the ſhe- 
riff's bailiff returned that the beaſts were 
eloigned, yet the withernam did not IMME- 
DIATELY go, becauſe the defendant was not 
to loſe his own beaſts on the return of a 
bailiff, againſt whom, if the return were 
falſe, he could have no ſatisfation. —There- 
fore in ſuch caſe, there was an inqueſt of 
office holden by the ſheriff, to ſee whether 
the beaſts were found to be eloigned or 
not; and if the beaſts were found eloigned, 
then there iſſued a withernam, for the eloign- 
ment found for the jury, ſecundum legem tali- 
ons. 

2. In the courts above, the withernam is 
awarded on the elougata returned. For the 
king's miniſter having retuſied, that the 
beaſts were eloigned, fo that he could not 
do execution, there is a proper ground to 
award this proceſs.— 

Firſt, becauſe the ſheriff is liable for a 
falſe return, who is a perſon ſufficient to 
anſwer the party. Secondly, becauſe the 
ſheriff's return is ſuppoſed to be true till 
the contrary appears. And there is no 
miſchief to the defendant in this cafe, lince 
on producing the cattle which he has taken, 
he may have his beaſts again; and there- 
fore it was proper ſuch a writ ſhould go out 
ſecumdum legem talionis, on the ſheriff's re- 
turn, without any . inqueſt, rather than the 

- plaintiff ſhould want his cattle, and his huſ- 


| bandry ſtand ſtill in the mean time. | 
F. N. B. 73. This writ lieth where a man takes the 
E. goods or cattle of another man, and the 


party 
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party ſueth a replevin by writ, and an alias 
and pluries; and upon the pluries the ſhe- 
riff doth return, that the cattle or goods 
are eloigned, Sc. then this writ of witber- 
num ſhall iſſue out of the court where the 
pluries is returned ;-returnable in the 
"king's bench or common pleas. And the 
form of the writ is ſuch: * 
c Nex vic. Linc. ſalutem. Quum pluries 
' tibi preceperimus, quod juſte, Sc. A. aperia 
fun qua B. Sc. vel cuuſam, c. quare man- 
dal um noſt yum, pluries tibi inde direttum, ex- 
equi noluiſti vel non potuiſti; ac i nobis 
fernificaveris, quod poſt quam prædictus B. ave- 
ia pradicti A. cepit in comitatu tuo, ea fu- 
gavit de comitatu prædicto in comitatum B. 
ped quod en eidem A. replegiare non potuiſti; 
nos mulitiæ jipfius B. obviare volentes in hac 
parte, libi Frecipimus quod averia predict 
B. m'balliva tua inventa, ſine dilatione capias 
in wwithernam;, & en detinens, denec eidem A. 
averia ſua predicta ſecundum legem & con- 
"ſuetudinem regni noſtri replegiazre poſſis, juxta 
tenorem mandulcrum notrorum prodiforum, 
prius libi, c. 


e Gcorge the third, &c. To the ſheriff 


of &c. greeting: Whereas we have often 
commanded you that juſtly, &c. to A. his 
beaſts,” which B. &c. or the reaſon, &c. 
wherefore you would not or could not exe- 
cute our command hereupon ofen directed 
to you; and you have fonified to us that 
atte# the aforefaiddl B. the beats of the 
aforeſaid A. had taken in your county, ke 
drove them out of the aforeſaid county into 
the county of B. by reaſon whercof you 
could not replevy them to the lid 4. 
Arn (> We, 


81 
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We, being deſirous to prevent the miſchie- 

vous deſign of the ſaid B. in this behalf, do 

command you, that without delay you take 

in withernam the beaſts of the aforeſaid B. 

found in your bailiwick, and detain them 

until you are able to replevy to the ſaid 

A. his beaſts aforeſaid, according to the 

law and cuſtom of our realm, and purſuant 

to the tenor of our commands aforeſaid, be- 

fore to you, &c.“ 

II. 8. 16. But this writ does not lie upon 1 
only that the beaſts are eloigned, by reaſon 

whereof the ſheriff cannot replevy them, 

&c. for this being an award ſecundum legem 

talionis, cannot be on a ſurmiſe, but only 

be where the eloignment is ſound by inqueſt 

| low, or returned above, by the proper officer. 
F. N. B. 73. And this writ ſhall not iſſue out of chan- 
E. cery, unleſs elongata be returned into that 
22 Fl. 6. 22. court upon the alias, Sc. for the elmgate 
being the foundation of the withernam, 
wherever the elongata is returned, there the 

coil hernam muſt be awarded; and fince the 

alias, as it is ſaid, is returnable into chan- 

cery, the withernam muſt thence iſſue. But 

though it goes out from thence, it is re- 
turnable into one of the benches, becaute 

it gives the defendant day thereon to pro- 

cced; for ſince the defendant's goods are 
taken ſecundum legem tolionis, he muſt have 

a day given to diſpute the legality of tuch 

taking. 

N. B. 73. The deſendant ſhall have a day in this 
writ by attachment, and not otherwiſe ; as 

+ 2% if clan gata be returned on the pluries reple- 
1. 6. =» gigri factias, then the writ of withernem has 
r 189. this clauſe, —* Et fi querens fecerit, c. tunt 
pie 
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pone defendentem, &c. ad reſpondendum tam 
domino regi de contemptu, quam prefato que- 
renti de captione et injuſta detentione catallorum 
prediftorum.” 
And if the plaintiff ſhall make, &c. 
then put the defendant, &c. to anſwer as 
well the lord the king for the contempt, as 
the aforeſaid plaintiff for the taking and un- 
juſt detention of the aforeſaid cattle.” 

The attachment is put into this writ, be- 
cauſe it is not a vicontiel writ, as the replevin, 
but a judicial writ, founded on the ſuppoſi- 
tion of an original unlawful taking; and 
likewiſe of a contempt, by not permitting 
the ſheriff to gage deliverance. 

But it ſeems there had been no ſuch Dyer 187. 
clauſe in the withernam, if it had been on 44 Aff. 15. 
a plaint in the county; for the ſheriff can- 
not upon his plaint puniſh the eloignment, 
as a contempt of the authority of the king, 
ſince it is only a contempt of the proceſs 
of his own court. For the fame reaſon it 
ſeems, that if a plaint be removed by recer- 
dare, which gives the parties day in court, 
the withernam ſhall go without ſuch ſpecial 
attachment, to anſ er the contempt of the 
ſheri{t's court below. But if the replevia 
had been by writ, and ſuch writ had been 
removed by pore, and the ſheriff had re- 
turned an eloignment, there it ſeems the 
attachment for the contempt had been in 
the witheraam, becauſe there rhe plaintiff 


had been attached for his contempt to the 
king. 


„ 


The writ of withernaz ought to rehearſe p N. B.- 
the cauſe which the ſheriff returneth, for . 'Y 
winch he cannot replevy ; as to ſay, 

(3 2 « Ac 
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« Acpoſtquampraediftus B. catalla vel averia 
illa cepit, catalla vel averia illa (aut bovem 
vel eguum illum) elongavit extra ballivam 
tuam, ita quod nullam deliberationem inde 
eidem A. facere poluiſti, Jicut nebis fignifi- 
caſti, Sc. Nos tibi precipinus quod catalla 
del averia, Sc. predicti B. fine dilaticne cap 
in withernam, et ea detineas donec eidem A. Sc.“ 

And after the aforeſaid B. had taken the 
cattle or beaſts he eloigned the cattle or 
beaſts, (or ox, or horſe) aforeſaid, out of 
your bailiwick, ſo that you could not make 
any delivery of them to the ſaid A. as you 


have ſignified to us, &c. We command you 


that without delay you take i withernam the 
cattle or beaſts, &c. of the aforeſaid B. and 
them detam until to the ſaid 4. &c.” 

And there are very many cauſes that the 
ſheriff may return upon the pluries, where- 
fore he cannot replevy, whereof divers of 
them do appear in the regifter, which may 
be ſeen there. 

And if the ſheriff return upon the pluries 
replevin, that he hath ſent unto the bailiſf 
of the liberty, who hath return of writs, 


and that the bailiff hath given anſwer 


thot he cannot execute the writ, becauſe he 
cannot have a view of the cattle or goods 
which were taken; then the court in which 
ſuch return is made, {hall award a writ of 
withernam directed unto the ſheriff; and 
the ſheriff ſhall thereupon make his precept 
unto the bailiff of the liberty; and if the 
bailiff of the liberty doth not make a return 
thereof unto the ſherf}, then the ſheriit 
ſhall return the whole matter in court, and 
thereupon the court {ball award a writ of 

-vitbernam, 
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ewithernam, and a non cmittas with the ſame ; 
and the form of the writ ſhall be ſuch : | 
« Rex vic. B. ſalut” Cum plur' C. [uſq; ibt, 
© wel non potuiſti',| ac R. de C. balliy liber- 
tat” de J. cui return brev. mt babere feciſtt, 
tibi reſponderit, quod executionem brevis illius 
facere non potuit, Sc. ficut lu nobis ſigniſi- 
caſti ; per quod tibi præceperimus, quod averia 
prædicti B. in balliva tud ſine dil one caperes 
in <withernam, et ea detineres donec eidem A. 
averia ſua, &c, vel cauſam nobis ſignificares, 
Sc. ac tu nobis returnaverts, quod idem R. 
balliv. libertat. pred. cui return, c. habere 
feciſti, uullum tibi inde dedit reſponſ'. Tibi 
præcipimus, quod non omittas proptcr libertat 
Pradlictam, quin eam ingrediaris, et capias, 
Sc. in withernam, donec, c. juxta, Sc. 
Tefte, Sc. | 
& George the third, &c. To the ſheriff of 
&c. greeting : Whereas many times, &c. 
[until or could not execute, &c.] And 
R. of C. bailiff of the liberty of J. whom 
you have made to have the return of our 
writ, hath anſwered you that he could not 
execute that writ, &c. as you have ſigni- 
fied to us; wherefore we commanded you, 
that you ſhould without delay take 17 wi- 
thernam the beaſts of the atoreſaid B. in 
your bailiwick, and them detain until to 
the ſame 4. his beafts, &c. or ſhould ſig- 
nify to us the reaſon, &c. why you could 
not; and you have returned to us, that 
the ſame R. bailiff of the liberty aforeſaid, 
whom you have made to have the return, &c. 
gave you no anſwer thereupon. We com- 
mand you, that you do not omit by reaſon 
of the aforeſaid liberty, but that you enter 
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it, &c. and take, &c. in withernam until, 

&c. purſuant, &c. Witrels, &c.“ 

We N. B. 74 Andif a man's cattle be diſtrained, and 
Stat. Marth, he ſue a replevin, by plaint made unto the 
c. 21. Weſtm. ſheriff, for wh. eli the ſheriff makes a precept 
1. c. 17. to the bailiff to replevy them, and the 
bailiff return at the next county court, that 

he cannot replevy the cattle, becauſe they 

are eloigned, or that he cannot have view 

of the cattle; then the ſheriff in the ſame 

county court ought to make enquiry, if it 

be true which is returned; and if it be fo 

found by the jury, then the ſheriff, ex cfficio, 

ſhall make a precept unto his. bailiffs in 

the nature of a withernam, to take as many 

cattle of the other party. 

Dalt. Ser. [This precept muſt be in writing, and 
437. not by word only; becauſe it is in nature 
of a ſecond execution of the award of the 

county court, and therefore not like the 

plaint in replevin, which, for the ſudden- 

neſs of the thing, may be verbal only. 

Reg. 82. But in the regiſter it is ſaid that the ſheriff 
is not bound to make ſuch precept without 
a writ. ] 
And if the ſheriff make ſuch precept, 
to take the other's cattle in withernam, and 
the bailiff will not execute the writ, then 
the party may have a ſpecial writ out of 
the Chancery, directed unto the ſheriff, 
commanding him to do withernam, and to 
do execution of the firſt judgment; and 
the writ ſhall be ſuch: 
« Rex vic. &c. Menſtr' nobis A. guod cum 
B. et C. averia predicti A. cepiſſent et injuſte 
gel inn. font, ideniq; A coram te proſecutus fu- 
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i et, pro averiis prædictis ſibi, ſecundum legem 
et conſuetud. regni noſtri, replegiandis ; ac licet 
per J. ballivum tuum, quem ad averia prædicta 
prædicto A repleg' miſiſti, teſtatum fuerit, et 
per inquifitionem (prout moris eft) in pleno 
com” tuo faftum compertum, quod idem bal- 
liv viſum de eiſdem averiis habere non potuit, 
ad eadem prefat' A. replegiand' ; per qucd in 
pleno com” tuo conſideratum fuit, quod averia 
prædict B. et C. in ballivd tud caperentur in 
withernam, et detinerentur quonſq ; eidem A. 
averia ſua preditta ſecuudum legem et conſu- 
etud regni neftii repleg' peſſint ; idem tamen 
A. executionem conſiderationis prædictae non- 
dum aſſecutus eft, ad damium ipſius A. non 
modicum et gravamen ; et quia pracfato A. ſub- 
denire volumus in hac parte, tibi praecipimus 
quod fi ita fit, averia praedictorum B et C. 
cap in vit hernam, et ea detineas, quouſq : eidem 
A. averria ſua praeditta repleg* poſſis, ſecundum 
legem et conſuetud” regni noſtri, et juxta conſide- 
ration pracdiftam, Sc. — 

« George the third, &c. To the ſheriff of 
&c. A. hath ſhewn to us, that whereas B. 
and C. took and unjuſtly detained the beaſts 
of the aforeſaid A. and the ſame A. before 
you proſecuted for the beaſts aforeſaid to 
be replevied to him, according to the law 
and cuſtom of our realm; and although it 
was atteſted by J. your bailiff, whom you 
ſent to replevy the beaſts aforeſaid for the 
aforeſaid A. and the fact found by enqui- 
ſition (as uſual) in your full county, that 
the ſame bailiff could not have a view of 
the ſame beaſts in order to replevy tlic ſame 
to the aforeſaid A. whereupon in your full 
county it was conſidered, that the beaſts of 


the 
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the aforeſaid B. and C. in your bailiwick 
ſhould be taken in withernam and detaincd 
until to the ſame A: his beaſts aforeſaid, ac- 
cording to the law and cuſtom of our realm, 
ſhould be replevied; yet the ſame 4. hither 
to hath not obtained execution of the con- 
hderation aforeſaid, to the no ſmall damage 
and grievance of the ſaid A. and becauſe 
we are willing to aſſt the aforcfaid A. in 
this behalf, we command you, that if it be 
ſo, you take in  withernem the beaſts of the 
aſoreſaid B. and C. and them detain until 
you are able to replevy to the ſame A. his 
beaſts aforeſaid, according to the law and 
cuſtom of our realm, and purſuant to the 
conſideration of the afore aid. &c.” 

[This is a writ de executione judicii, and 
therefore recites the award of the county- 
court as a judgment: ed qucre; for, in a 
caſ reported by Salteld, the court denied 
that a cithernam is an execution, for that 
cannot be before judgment ; and they held 
it to be only 4 meſne proceſs. But in this 
writ, there is no attachment for contempt 
againſt the detendant ; becauſe the proceed- 
ing was not by the king, And this writ 
ſcems to be deſigned to prevent the ſheriff's 
ſtecping upon the judgment of withernam 
in his own court; for though it be not re- 
turnabie into any of the king's courts, yet 
the king's writs are always to be obeyed, 


and an attachment lies upon the ſheriff's 


diſobedience.] 

And by this writ it appears, that the 
ſheriff may award wwithernam, on replevin 
ſucd by plaint, if it be found by inqueſt 
in the county, that the cartle are eloigneq, 

| t according 
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according to the bailiff's return, &c. But 
upon the withernam awarded in the county, 
if the bailiff do return that the other party 
hath not any thing, Sc. he ſhall have an 
alias and a pluries, and ſo infinite; and he 
hath no other remedy there, becauſe no 
capias lies but in the king's eourts. 
But upon a withernam returned in the F. N. B, 74. 
king's bench or common pleas, if the ſhe- C. 
riff do return that the party hath not any — 2 . 
thing, Sc. there a capias ſhall be awarded 9 
againſt him, and exigent and proceſs of out- 
lawry. 
In replevin ſued by writ, if at the Fluries p. N. B 54. 
returnable the ſheriff doth return, gued ave- D. 2 H 4 g 
ria elongata ſunt & c. and the defendant —— tit. 
appears, the plaintiff ſhall not have a wi- 3 3 
nber nam; becaule the defendant appears at 
the day when the ſheriff returns the pluries ; 
which is a voluntary appearance, ſince 
there is no day given him ; therefore he 
has time to purge his contempt, by gaging 
deliverance of the cattle. Bur if he doth 
not gage deliverance of the cattle, it ſeems 
they may citnher award a wifhernam, or com- 
mit him for his contempt. 
And if the . defendant's cattle be taken 
in withernam, they ſhall not be delivered to 
the plaintiff, but the ſheriff ſhall keep 
them gquouſgue, Sc. and the ſame appears 
by the words of the writ. But it is ſaid 
that it is the uſage in the king's bench, 
that they ſhall be delivered unto the plain- 
tiff; by which it ſeems that the form of the 
writ of withernam, there is different from 
that in the regiſter 


This 
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This is a point that has been ſeveral 
times controverted, and ſome of the clerks 
made the diſtinction between the practice 
of the king's bench and common pleas ; 
but the true diſtinction is between the 


Re Rey. Orig. et 01G INAL and JUIDCIAL — of withernam ; 


by the former the ſheriff is to take et eg de- 


Bro. Abr. tit. tinere donec eidem, &c. which obliges the 


Withernam. 


pl. 3. 


7; Ty? 782 
>% 3 1hs / 
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. 73. 
Dyer 109. 


ſheriff to detain the beaſts in his own cuſto- 
dy; but in the judicial ib ernam the words 
are, capias in withernam, et ſalvo et ſecuse 
cuſtodiri facias, donec, &c. which is to be 
interpreted, that he muſt deliver them to 
the plaintiff upon good ſecurity, for that 
is making them to be ſafely kept. 

The reaſon of the difference 1s this, that 
on the vicentie] writ below, where it was 
found that the beaſts were eluigned, the 
award of taking the defendant's beaſts 
could be only quouſque he gaged deliver- 
ance ; for even an execution in the ſheriff's 
court was no more than levying a pain, 
to make the party perform the ſentence of 
that court ; for they could not execute the 
ſentence of that court, by changing the 
property. or delivering it over to the ſuitor, 
but by levying pains to make them pcr- 
torm it. And when the return of elongats 1s 
made into chancery, the <thernam goes 


out as a vicontiel proceis, and is conceived 


in the ſame manner as it is below; and 
therefore in the writ de executione fact- 
endd in withernam, there is no return into 


. the King's courts, But where the elongate 
Co. Eur. 642, is returned into the king's bench or com- 


mon picas, there the withernam goes out as 
a judicial proceſs, and there the courts, who 


Can 
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can alter the property, have made it e- 
cundum legem talionis, viz. that the defen- 
dant's goods ſhall be delivered to the plain- 
tiff to make uſe of them, until his own are 
reſtored. And 1t was faid to be the prac- 
tice of the king's bench, becauſe that was 
the court where the lex falionis, in caſe of 
murdet and maibem, firſt ſettled the prac- 
tice.— | 

Where the ſheriff in his county levies pit Abr. te. 
goods of the ' plaintiff in withernam, after a Gage-Deli- 
return had been awarded on a nonſuit, if verance, pl. 8 
he doth not deliver them to the defendant, 
he ſhall have an action againſt the ſheriff. 

On a recordari the plaintiff declares, and 25 E. 3. 47. 
the defendant avows; the plaintiff prays Fitz. Abr. tit 
the defendant may gage deliverance, and ——_ 
the defendant pleads that part of the beaſts P. 
were delivered, and the other dead through 
the plaintiff's default; to this the plaintiff 
rephes, that he commenced a replevin by 
plaint, that the ſheriff made deliverance, 
and took ſecurity to have return, or the 
value; that he was nonſuit in replevin, and 
on this the plaintiff took from him 205. on 
a withernam, and of this he would have 
the defendant gage deliverance ; and it was 
inſiſted that it ought to be delivered by the 
defendant, becauſe he had avowed the 
taking, and that the defendant might have 
an action againſt the ſheriff: but in order to 
have deliverance, the plaintiff was forced 
to take iſſue, that the ſheriff delivered the 
20.5. to the defendant. 

The writ of withernam is ad reſpondendum 
tam domino regi de conteinptu, quam part: de Raſt. Ent. 
damito et mjuria; for to eloign the goods 727: b. 
was 
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was to ſtop the replevin. and hinder the 


_ plaintiff from purſuing his juſt right, for 
Stat. Marlb. which he was fineable to the king. 
c. 3. 2 Inſt. 105. Dalt. Sher. 435. 


2 Inſt. 106. 


If on the withernam the ſheriff returns 
that the defendant hath no goods, a capias 
iſſues and proceſs of outlawry ; and this 
was at common law, both in the writ of 
withernam and the writ de preprietate pro- 
bande : becauſe, on both theſe writs, a con- 
tempt is ſuppoſed and appears againſt the 
defendant by the return of the ſheriff; and 
therefore the party 1s fineable for his con- 
tempt: and wherever there was a fine for 
the king, a capras lay at common law, as it 
did for a treſpaſs vi et armis, where there 
was a fine for the king. The 25 E. 3. c. 
17. gives the capias in replevin as meſne 
proceſs ; but this capias does not lie in 
the ſheriff's court, for it is given as in ac- 
count, which was always in the king's 
courts, on the ſheriff's return of nulla bona 
upon the attachment. a 
Where the retorn' habend is awarded for 
the defendant, wthernam, capias, and pro- 


ceis of outlawry hes againſt rhe plaintiff, 
becauſe there likewiſe is a contem 


t againſt 
the King. 9 N 
And here we muſt take notice, that the 
ſtatute of Marlb. c. 4. which ſays, that 
nullus de cactero faciat ducere diſtrictiones quas 
fecerit extra com” in quo captae fuerint, et ff, 
Sc. puniatur per redemption” veluti de re fatta 
contra pacem, and gives a fine to the kin 
upon an eloignment returned by the ſheriff 


In 
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the king's court, is but an affirmance of 
the common law. 

If the ſheriff return that the diſtreſs is 
eloigned, ſo that he cannot deliver them 
upon the replevin, or upon the reterno ba- 
bendo, the withernam goes; for where it 
appears there cannot be a delivery made of 
the ſame, the law commands an equivalent 
ſecundum legem talionts. 


In a replevin at the pluries returnable, F. N. B. 74. 


if the ſheriff doth return quod averia elon- E- 
gata ſunt, &c. and the defendant doth ap- 
pear, and plead that he did not diftrain 
them, the plaintiff ſhall nor have withernam. 
And ſo if the defendant at the pluries re- 
turned, appear and plead that the cattle 
were dead in the default of the plaintiff}, 
the plaintiff ſhall not have withernam ; for 
it he did not take them, or if the cattle 
be dead by the default of the plaintiff, then, 
ſecundum legem talionts, he ought not to have 
the detendant's cattle ; and therefore, while 


this is in iſſue, no withernam ought to be 
awarded. 


And if in replevin <vithernam is awarded, F. N. B. 74, 


and afterwards the defendant avows the E 
taking as his proper goods, or for a heriot ; 
or denies the taking the plaintiff ſhall ; 
gage deliverance of the <vithe; nan ; for the 
withernam ought not to have been awed. 


* 3 


But the defendant ſhall not gage de:iverance Carch. 287. 


of the goods taken, ſince he claims them 
as his own. And. though the defendant 
might have come 72 Pai, and ciaimed pro- 


perty, yet, whenever he claims, it is ſuffi- 
cient to ſtop the deliverance. 


[fr 
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Tf withernam be taken, and afterwards the 
defendant comes into court and makes conu- 
ſance as bailiff to J. S. and prays aid of him, 
who joins in aid, the defendant ſhall have de- 
liverance of the beaſts in withernam ; for it 
belongs to the lord to make deliverance of 
the firſt beaſts, and not the bailiff; becauſe 


the bailiff took them only as a ſervant, 


2 Leon. 174. 
pl. 211. 


Cro. Eliz. 
102. 


F. N. B. 74. 
F 


Tr. . 


and therefore his cattle ought not to be 
taken as a compenſation for the maſter's not 
reſtoring the diſtreſs. 

[The defendant in replevin avowed for 
damage feaſant, and had judgment for a 
return and damages ; the court awarded a 
retorno babendo, the ſheriff returned elongata, 
and in conſeqnence a withernam iſſued: up- 
on this, the plaintiff came into court, and 
tendered the damages aſſeſſed by the jury, 


and prayed a ſtay of the withernam, which 


was granted by the court, on the plaintiff's 
paying a ſmall fine for his contempt. 

And in another caſe, where the -plain- 
tiff's cattle had been taken on a wwithernam, 
which iſſued under ſimilar circumſtances, 
the plaintiff ſatisfied the defendant his da- 
mages, and then prayed a writ of reſtitution 
of his cattle; upon which the court ad- 
judged, that thoug the cattle were not 


repleviſable, yet that, upon ſatisfaction, 


they ſhould be reſtored to the plaintiff by a 
writ of reſtitution ; and this they declared 
to be the uſual courſe. ] 

And the defendant in ſome caſes ſhall 
have a wwithernam againſt the plaintiff; as it 
the defendant has a return awarded for him, 
and he ſueth a writ de retorus habendo, and 
the 
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the ſheriff return upon the pluries, quod 
averia elongata ſunt, &c. he ſhall have a 
ſcire facias againſt the pledges, accord- 
ing to the ſtatute of Weſtm. 2. c. 2. and 
if they have nothing, then he ſhall have 
withernam againſt the plaintiff, of the plain- 
tiff's cattle. But in one caſe it was held, 
that the avowant may have a withernam pre- 
ſently, for it was at the common law. : 
Hence it has been doubted, whether on 5 H. 5. 5. 
the ſtatute of Weſtm. 2. c. 2. that gives Fitz. Abr. tit 
pledges de retorno babendo, it be neceſſary Proceß. 115. 
to ſue out a /cire facias, and to have a nihil 
returned, before you can have a capias in c 
thernam; inaſmuch as you mult ſhew it 
impoſſible to have the cattle returned, before 
you can, by the lex ſalionis, come at the 
goods of the plaintiff. But it ſeems the 
better opinion, that the ſtatute only gives 
him another ſecurity and remedy by /cire 
facias againſt the pledges, and docs not 
take away nor alter the remedy given by 
the common law. | 
In replevin Mitbernam is awarded again{t 11 H. 4. 10. 
the defendant, and afterwards the deten- + N. B. 74 
dant claims property, and the parties are y,, Abr. tit. 
at iſſue; the plainäff gages deliverance of Wichernam. 
the Binbernam, and a writ iſſues for him to pl. 5. 
make deliverance accordingly ; the ſheriff 
returns elongata, on which Witbernam is 
awarded againſt the plaintiff, and upon u 
returned, a capias iſſues; then the iſſue is 
found for the plaintiff, upon which he has 
judgment.—Now upon the return of the plu- 
ries againſt the plaintiff, the defendant prays 
an ewigen againſt him, & habuit; and by 
Thirw:t 


5-H. 5. 7. 


35 H. 6. 47. 
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Tbirwit the defendant ſhall recover damages 


for the detaining of the withernam in this 
action. The reaſon is, that as ſoon as the 
defendant claimed property, the witbernam 
beaſts were detzined unjuſtly by the plaintiff, 
and the ſubſequent verdict, though found 
for the plaintiff, did not make the detainer, 
which was in itſelf unlawful, lawful ex pf 
facto; for the plaintiff could not detain 
beaſts in withernam, when the defendant 
claimed the thing replevied as his own pro- 
perty, and not as a diſtreſs. The wither- 
nam proceeds on the ſupoſition that the 
original taking was a diſtreſs, and if the 
firſt beaſts had been the defendant's, they 
ought not to have been removed out of his 
poſſeſſion, much leſs ought other beaſts 


to have been taken  withernam. 


Per Danby and Moyle, the defendant ſhall 
recover damages in withernam, on an elon- 
gata returned on a writ de retorno habendo ; 
becauſe, if the retorzo habendo be entirely 
to right the defendant, damages muſt be 
recoverable in-caſe the bealts be eloigned. 
Others were of a different opinion; and 
held that it is only a judicial writ to cauſe 
the beaſts to be returned. But the better 
opinion is, that he ſhall have Damaces ; 
becauſe by the eloignment he is deprived 
of the benefit and uſe of the beaſts, which 
he ought to have been immediately put in 
poſſeſſion of, in purſuance of the judg- 
ment. 

If the plaintiff be nonſuit, he may have 
a ſecond deliverance preſently, and this 
mall be a /uper/edeas to the retorno habendo. 
And if the r2!97419 habende be ſued after the 

ſecond 
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fecond Deliverance granted, the ſheriff 
ought to execute the ſecond deliverance. 
And this prevents the miſchief of the 
withernam againſt the plaintiff. | 

A. brings replevin againſt B. and has de- p. N. B. ke 
liverance, and after is non- ſuit, and a re- A Noce. 
turn is awarded to B. And upon this, an 25 Ed, 3. 90. 
elongata being returned, B. has che beaics pl. 38. 
of A. in withernam.—In this caſe, if the? Rr 
plaint was firſt in the county court, and re- 13 £d. z.Re- 
moved into C. B. the ſecond deliverance plevin 37. 
muſt not be ſued of the beaſts delivered in Dyer 59. * 
withernam, but of the beaſts firſt taken ; and 2 
the defendant ſhall be put to gage deliver- 
ance of the wwithernam, (quod nota) ; and yet 
the plaintiff bimſelf is poſſeſſed of the beaſts 
for the taking of which he complains; and 
if he makes his plaint or count, of the 
beaſts delivered in withernam, it is not good. 

The reaſon is before given, for the ſecond 
deliverance is a judicial writ appointed by 

ſtatute, and therefore muſt in all points Weſtm, 1. c. 
purſue the record out of which it iſſues. 77: 

And the plaintiff cannot declare on the 
withernam, for this 1s the award of the 

court upon his eloigning the cattle ; and if 

he is injured by the return of the ſheriff, 

he has his action againſt him. 

If the withernam be awarded againſt tie ore. Brev. 
defendant, on behalf of the plaintiff, on tir. Wither- 
meſs proceſs, the ſheriff may take the beaſts nam. 
of the defendant to any value, as a pain to 
make him appear. And when the defend- 
ant comes in, he will be fined in court, 
and committed till he has paid that fine, 
and gaged del.verance of the beaſts; and 
then he can have his own goods reſtored 


H that 
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that were taken in withernam, and inter- 
plead with the plaintiff. , And here he can- 


not plead that either he did not eloign, or 


that the beaſts were dead in pound ; for 
that is contrary to the elongata returned by 
the ſheriff, and not to be denied; but if it 
be falſe, he has remedy againſt the ſheriff 
for his falſe return. 


[But the defendant, as appears before, 


may plead nou cepit, after the return of elon- 


Reg. 33. &c. 
Brev. Jud. 


129. 


gata; and the reaſon is, becauſe the ſheriff 


muſt either return deliberari feci, elongata, 
or that no perſon came to ſhew him the 
cattle ; but he cannot return that they were 
not taken, for that goes to the point of 
the writ, which the defendant 1s to falſify, 
and not the ſheriff. The ſheriff muſt ne- 
ceſſarily return elongata where he cannot 
make deliverance; and therefore it ſhould 
ſeem, that no action hes againſt the ſheriff 
for ſuch return; as being falſe. And for 
the ſame reaſon, becauſe the return of eln. 


gata was unavoidable, it ſhall not conclude 


the defendant from pleading non cepit.] 

If on the withernam awarded againſt the 
defendant, nulla bona be returned, a capias 
iſſues againſt the defendant, and on that 
capias if the defendant be taken, he ſhall 
be in cuſtody until he has paid the fine, 
and likewiſe gaged deliverance ; and if he 
be not taken, they proceed to proceſs of 
outlawry. F] 


V. Of the writ de proprietate probanda. 

If the replevin be either by plaint or by 
writ, and the defendant claims property, 
the ſheriff's power to replevy the beaſts is 

at 
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at a ſtop; becauſe, the defendant claiming Co. Lit. 145. 
the beaſts as his own, the ſheriff cannot re- | 


deliver that property to the plaintiff which 
is claimed by the defendant; and therefore, 
if the replevin be by plaint, the juriſdiction 
is at an end by ſuch claim, till the plaintiff 
purchaſes the writ de proprietate probandd 3 
becauſe no controverſy of property can 
determined in the county court without the 
king's writ. 


On the purchaſing of this writ an inqueſt Dalt. Sher. 
of office is holden; and if on ſuch inqueſt 435: 


the property be found for the plaintiff, the 
ſheriff is to make deliverance ; but the de- 
fendant may remove it by recordari, and 
put in his plea of property above, and it 
ſhall be determined by a verdi&t. But if 
the inqueſt of office find for the defendant, 
there is an end of the repleyin by plaint, 
becauſe the property is found for the de- 
fendant, and ſo no redeliverance can be 
made by the ſheriff. But the plaintiff may 
bring a new replevin by writ, for what is 
done on the plaint 1s no bar, nor has it 
any concern with the proceeding upon the 
Writ. | 


If the replevin were by original writ, 


and the defendant claims property, the 


ſheriff cannot make deliverance any more 


than he could upon the plaint, and there- , 


fore the ſheriff in ſuch caſe returns ſuch 
claim of property on the cauſam nobis figni- 


fices (on the alias or pluries replevin) as a 


cauſe why he cannot execute the writ; and 
on this return of the ſheriff, the writ 4e 


Pproprietate prebanda iſſues, that the plaintiff 


may not want his beaſts in the mean time ; 
H 2 and 
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and, if the property be found for the plain- 
tiff, orders a redeliverance to the plaintiff, 
and gives the defendant a day in court. 
And the plaintiff may not only declare on 
the unjuſt caption, but on the ſubſequent 
injuſtice of the defendant, in claiming the 
goods as his own ; and here the defendant 
may likewiſe ſet up his claim of property, 
and try it by verdict, where the matter will 
be determined under peril of an attaint.— 
But if this claim be found againſt the de- 
fendant on the inqueſt of office below, he 
is ſubject to a fine for his falſe claim of 
property, whereby he has ſtopped the courſe 


of replevin by hindrance of the deliverance 


Brev. Jud. 
135 &c. 
Fitz. abr. tit. 
Propr. prob. 


pl. 5- 


of the goods, which is a contempt of the 
court, and ſubjects him to a fine; as hke- 
wiſe to damages to the party, who wants his 
goods in the mean time. The defendant 
muſt appear in proper perſon to anſwer his 
fine to the king, but after payment of the 
fine he may appear by attorney; but until 
payment of the fine, he mult plead in perſon. 
But if the verdict be found for the de- 
fendant in the writ de proprietate probandd, 
there is an end of the replevin, as well by 
writ as by plaint; for the ſheriff is not by 
the writ de proprietate probandd to deliver 
the goods to the plaintiff, unleſs the jury 
find them to be the plaintiff's. And if the 
defendant has the goods and poſſeſſes them 
as his own, they cannot proceed in an 
action, which ſuppoſes the goods to be 
re- delivered to the plaintiff, But if the 
plaintiff has any right to them, ſince the 
poſſeſſion by the inqueſt is eſtabliſned on 
the ſide of the defendant, the plaintiff can- 
not 
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not get back his poſſeſſion of the goods, 
until he has eſtabliſhed his right in an action 
of law for the ſame; and therefore he may 
bring his action of detinue, trover, or treſ- 
paſs, for recovering the goods, but cannot 
continue his action, whereby the poſſeſſion 
ſhould be delivered to him. | 
A bailiff cannot claim property BELOW Co. Lit.145. 
when the ſheriff comes to make replevin; 11 H 4. 4. 
becauſe being only ſervant to another, in 
whoſe right he has taken the goods, he 
cannot ſay they are his own, and therefore 
cannot hinder the ſheriff from delivering 
the goods according to the command of the Bro. Jud. 137 
writ, as the proprietor might. For though Thel. Brev. 
a man by claiming property may prevent)“ 
his own goods being delivered, yet he can- 
not hinder other people's goods, becauſe 
the ſheriff cannot hear any ſtranger inter- 
pole againſt his obeying the king's writ. 
But the owner himſelf ſhews a juſt cauſe 
why the goods ſhould not be delivered until 
further enquiry. Yet the bailiff ABOvE 1 Lev. go, 
may plead property in a ſtranger; for this 
is a ſufficient reaſon to excuſe him from 


damages, ſince he has not taken the plain- 
tiff's goods from him, 7% 2 


VI. Of the proceſs for removing the 
cauſe out of the inferior court. | 

Since the replevin is vicontiel, and de- 
terminable in the inferior court, where the 
ſuitors are judges both of the law and the 
fact and ſince the ſuitors are not awed 
by the peril of an attaint, nor the matter 
of law determined without danger of ſalſe 
judgment, from their ignorance or par- 


3 tiality — 
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tiality ;—the law hath appointed two writs 
to remove ſuch cauſes out of inferior courts 
into the ſuperior, and thoſe are the pore and 
recordari. 


The pane is when the proceeding is by 


wRIT of replevin; for when a writ of re- 
plevin iſſues, and it is returned out of the 
county court, THAT gives the judges above 
authority to proceed thereon, whether the 
proceeding below be recorded or not : for 
the judges want no record from below when 
they have the king's writ with them.. 

But the recordari is to record the pro- 
ceedings, and, when recorded, to return 
them into the king's bench or common 
pleas. So that it gives authority to record 
thoſe proceedings that were not of record 
before; therefore if the replevin were by 
plaint, it muſt be removed by recerdari, 
becauſe the courts muſt have their au- 
thority by proceedings returned of re- 
cord. 

Me ſhall conſider each of them ſepa- 
rately. 8 

I. Of the pore. 

If che replevin be removed out of the 
county court into the common pleas, the 
writ of pone ſhall be as follows: 

« Rex vic Linc ſalutem. Pone, ad petitionem 
petentis, coram juſticiariis noſtris apud Weſtm. 
(tali ate) loquelam quae eft in com tuo per 
breve noſtrum, inter A. & B. de averiis ipſius 
A. captis & injuſte detentis, ut dicttur, & 


ſummoneas per bonos ſummonitores praed, B. 


quod tunc fit ibi, praefato A. inde reſponſurus, 
& habeas ibi ſummonitores & hot breve.” — 


« George the third, &c. to the ſheriff of, 
| 8 &c. 


1 
bh 


e 
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'&c. greeting: at the petition of the plain- 
tiff, put before our juſtices at Weſtmin- 
ſter (ſuch a day) the plaint which is in 
your county by our writ between A. and 
g. of the beaſts of ſaid A, taken and un- 
juſtly detained, as 1s ſaid, and ſummon by 
good ſummoners the aforeſaid B. that he 
be then there to anſwer the aforeſaid A. 
hereof, and have there -the ſummoners and 
this writ.” 

And if it be remeved into the king's 
bench, then the writ 1s ſuch : 

« Rex, Cc. Pone, ad petitionem petentis, 
coram nobis ubicunque tunc fuerimus in An- 
glia, loquelam, &c.””—<© George the third, &c. 
At the petition of the plaintiff, put before us 
hereſoever we ſhall then be in England, 
che plaint, &c.“ 

The reaſon why the defendant is ſummon- 
ed in this writ is, that he being already at- 
tached in the court below, and having ap- 
peared, it is preſumed he would have come 
in upon the ſummons; and when he hath 
appeared below to avow his diftreſs, it is 
not to be ſuppoſed that the caption is an 
unlawful caption, on which he ſhould be 
attached ; and therefore, when the plea is 
removed, the entry is, quod deſendens ſum- 
monitus fuit ad reſpondendum. 

The plaintiff may remove the plea out P. N. B. 69 
of the county court either by pone or re- M. oB. 
cordari, without cauſe ſhewn, for it is his | 
own delay; but the defendant cannot re- 
move 1t without cauſe ſhewn ; for, ſince it 
is in delay of the plaintiff, a juſt cauſe 


ought to appear upon record for ſuch re- 
moval. 
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There are ſeveral cauſes of removal at 
common law; as if either party were related 
to the lord or ſheriff, &c. But the ſtat. of 
Weſt 2 c. 2. hath added one cauſe, and 
that is, if the defendant diſtrain for cuſ- 
toms and ſervices, and the plaintiff pre- 
tend to be out of his fee; for by this 
means the plaintiff recovered his beaſts, and 
drove the lord to his writ of cuſtoms and 
ſervices, whereby the lords were often diſ- 
poſſeſſed of their diſtreſſes; and therefore 


this ſtatute provided that ſuch defendant 


F. N. B. 70. 
A. | 


ſhould, upon ſuch pretence of the plainri!?, 
remove the plea into the ſuperior courts, 
and try the tenure in this action. 


And the cauſe of removal is inſerted in 


the writ, after the 2% thereof, in this 


manner: 

«© Quia C. clericus D. vicecomitis praedicti 
qui frequenter in abſentis vicecomitis illius 
tenet placita ejuſdem comitatus, eſt conſanguineus 


- . praedifto A. propter quod idem vicecomes favet 


ipfi A. in loquela pracdicta, ut dicitur, fiat exe- 
cutio iſtius brevis, fi cauſa ſit vera et praed' 
B. petit, et aliter non. —“ Becauſe C. clerk 
of D. the ſheriff aforeſaid, who frequently 
in the abſence of that ſheriff holds pleas of 
the ſame county, is akin to the aforeſaid 
A. wherefore the ſame ſheriff favours the 
aforeſaid A. in the plaint aforeſaid, as is 
ſaid, let this writ be executed if the cauſe 


be true, and the aforeſaid B. requires it, 
and otherwiſe not.“ 


Or thus: ia praed B. cepit averia pracd, 
in teodo ſuo pro conſuetudinibus et ſervitiis ſibi 
debitts, ut dicitur, fiat executio, &c. (nt ſu- 
fra,” )—© Becauſe the aforeſaid B. took the 
| beaſts 
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beaſts aforelaid in his fee for cuſtoms” and 
ſervices due to him, as is ſaid, let exe- 
cution, &c. as above.“ 

Or thus: Quia praed B. clamat praed A. 
eſe nativum ſuum, et ed occaſuone aſſerit averia 
praed' efſeſua propria, propter quod lcquela illa 
in comitatu deduci non debet, ut dicitur, fiat exe- 
cutio, &c. (ut ſupra.” “ Becauſe the afore- 
{aid B. claims the aforeſaid A. to be his 
villain, and upon that account aſſerts the 
beaſts aforeſaid to be his own, wherefore 
that plaint ought not to be carried on in 
the county, as is ſaid, let execution &c. 
as above.” h 

And the ſheriff cannot return that the ) H. 6. 32. 
cauſe is not true. But notwithſtanding 10 Ed. 2. A- 
the ſaid cauſes, the defendant may avow a 213, 
for damage feaſant ; for the cauſe of re- 30 Ed. 2 
moval is no material part of the writ, nor vowry 130. 
is it traverſable, and therefore the defen- 
dant may juſtify the taking and detention 
of the diſtreſs in any other manner. 

But if either plaintiff or defendant re- F. N. B. 70. 
move the ſuit out of the LoRD's court, A. 
they ought to ſhew cauſe, becauſe they 
thould not ouſt the lord's court of the pro- 
fits of ſuch juriſdiction, without apparent 
reaſon. | 

And it ſeems that ſuch cauſes uſed anci- 
ently to be examined, before ſuch writs 
were granted. So in chancery they uſed to 
examine the cauſe of action before the grant- 
ing of original writs ; but this in both caſes 
is now neglected, and ſuch writs iſſue of 
courſe. | 


And the cauſe of removal out of the F. N. B. 70. 
lord's court ſhall be ſhewn in this manner: A. 


ce Qui 2 Reg 84. b. 
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« Quia praedictus abbas eft dominus curiae 


de C. in qud loquela illa pendet per retornum 
brevis noſtri, propter quod idem A. in loqueld 


praed in eddem curid juſtitiam conſequi non po- 


teſt, ut dicitur, fiat executio, Sc. Becaulc 
the aforeſaid abbot is lord of the court of 


C. in which that plaint hangs by the return 


of our writ, wherefore the ſame A. cannot 
obtain juſtice in the plaint aforeſaid in 
the ſame court, as is ſaid, let execution, 
&c.” 


Or thus: Qua J. Ballivus K. archi iſcopi 


Cantuar” curiae ſuae de N. coram quo loquela 
illa pendet, per retornum brevis noſtri in eddeni 
curia implacitatur per praed. B. de quodajn 


debito 20 marcarum, coram praef. juſticiariis 


noſtris per breve noſtrum, propter quod idem 
boll:ous in odium ipfius B. favet ipfi A. in 
loqueld fud praed', ut dicitur, fiat executic, 
&c.”--< Becaule J. bailiff of K. archbiſhop of 
Canterbury, of -his court of N. before whom 
that plaint hangs, by the return of our writ 
in the ſame, is impleaded by the aforeſaid 
B. of a certain debt of 20 marks, before 
our juſtices aforeſaid by our writ, by rea- 
ſon whereof the ſame bailiff out of hatred 
to the ſaid B. favours the ſaid A. in his 


_ aforeſaid plaint, as is ſaid, let execution, 


. 0. 


F. N. B. 70. 
A. 
Note. 


&c. »Y» 


The former concluſion is proper when 
the plea is removed at the ſuit of the plain- 


tiff; but the latter when it 1s removed at 


the ſuit of the defendant. 

It the plaint be removed by the defend- 
ant by pone, the plaintiff ſhall be demand 
ed at the day in bank, under the peril of 
a nonſuit, and if he make default, a return 

ſhall 
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ſhall be awarded and no proceſs; but if the 
plaintiff appear, and the defendant make 
default, a diſtringas ſhall iſſue, and on nulla 
bona returned, then a capias and proceſs of 
outlawry. So if the plaint be removed by 
pone or recordari by the plaintiff. there if 
he make default he ſhall be nonſuit; and if 
the defendant make default, then ſhall flue 
a pone per vadios, and ſo proceſs of out- 
lawry. | 

By this it appears that whenever the de- 
fendant hath day in court by the writ, there 
the plaintiff is demandable under peril of 
a nonfuit; and the reaſon 1s, that when 
the plaintiff brings in the defendant, he 
ought to attend himſelf ; and when the de- 
ſendant is brought into the court below, 
and removes the plea into the court above, 


he thereby gives himſelf and the plaintiff + - 


a day in the court above, and the plaintiff, 
having put in pledges of proſecution, ought 
to foilow the writ; ſo that wherever day 1s 
given, there the defendant may demand the 
plaintiff, under peril of a nonſuit. But 
where day is given to the defendant by the 
writ, there no judgment can be given 
againſt him till he appears, for that would 
be to give judgment parte inauditd ; and 
therefore though he himſelf removes the 
plaint by recordari. whereby he gives him- 
ſelf a day in the ſuperior court, yet if he 


do not appear at the day, they muſt carry 


on the proceſs to make him appear, though 
he has appeared on the court below, ſince 
ſuch appearance does not give authority to 
the court above to proceed, unleſs he has 
tirſt appeared there, But there is judg- 
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ment of nonſuit againſt the plaintiff if he 
does not appear, for his non-appearance is 
not proſecuting his plaint, which is a non- 


ſuit., | 
| 3 5% Pone (at the ſuit of the defendant) /oquelam 
3 I que eſt in comitatu tuo, inter A. & B. de averiis 
Note. ipfius A. captis, &c. and ſays, prafa'o B. where 


it ſhould be praefato A. The plaintiffs coun- 
cil prayed damages, for that otherwiſe the 
plaintiff had no remedy ; for the pore 1s abat- 


a. £14. ed, and ſo the court is without warrant : yet 
. 6. . 


Ing. 266. it ſhall not be remanded, for the county court 
Fi: "and the courts above are the courts of the 
king ; and a new pore doth not he, becaule 
the plaint is here. On the other hand it was 
- ſaid, that a pore or recordari is but to. re- 
move the plaint, ſo that when the plaint is 
removed, the pone or recordari ſhall never 
abate, for that the court is poſſeſſed of the 
plaint ; but yet the plaintiff hath not a day 
in court, becauſe ſuch writ, not being good, 
cannot give the plaintiff or defendant a 
day; therefore the court may make a ſpe- 
cial writ to the ſheriff to warn the plaintiff 
to purſue the plaint; and ſo it was done 
in this caſe, 
F. N. B. 69. The plaint is well removed, although the 
: pone bear date before the plaint entered. 
= . So if the plaint be removed by certiorari, 
23. Where it ought to be by pore or recordari. 
55 So if one plaint be removed where another 
-71- ought to have been. Or where there is 

ro. El. 543 


| Moor 30. 4 variance between the plaint and the 
contra. Writ. 


II. Of the writ of recordari. 
When the plaint is in the county, and 
the replevin ſued there without writ, then 


it 


F. N. B. 70. 
B. 
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if the plaintiff or defendant will remove it, 
he ought to ſue a writ of recordari, out of 


the chancery, directed unto the ſheriff; and 


the writ ſhall be ſuch: 

« Rex vic" Linc, ſalutem. Præcipimus tibi, 
quod in pleno com tuo recordari facias lo- 
quelam, quae eſt in eodem com” fine brevi noſtro, 
inter A. & B. de averiis ipſius A. captis & 
injuſte detentis, ut dicitur, & recordum illud 
habeas coram juſticiariis noſtris apud Weſt.” 
(tali die) Sc. ſub ſigillo tuo & figillis qua- 
tuor legalium militum ejuſd” com' ex illis qui 
record. ill. interfuerunt ; & partibus eundem 
diem prefigas, quod tunc ſint ibi, in loqueld illd, 
prout juſtumaſuerit proceſſuri; & habeas ibi 


nomina praed' quatuor militum, & hoc breve. , 


Teſte, Sc. Fiat executio iſtius brevis, fi praed. 
A. hoc petat, & aliter non. —“ George the 
third, &c. To the ſheriff of, &c. greet- 
ing: We command you that you cauſe to 
be recorded in your full county the plaint 
which is in the ſame county, without our 


writ, between A. and B. of the beaſts of 


the ſaid A. taken and unjuſtly detained, as 
is ſaid, and have that record before our 
juſtices at Weſtminſter (ſuch a day, &c.) un- 
der your ſeal and the ſeals of four lawful 
knights of the ſame county of thoſe who 
were preſent at the recording it, and prefix 
the ſame day to the parties that they be 
then there, to proceed in that plaint accord- 


ing to juſtice, and have there the names 


of the ſaid four knights in this writ. 
Witneſs, &c. Let this writ be executed 


if the aforeſaid A. requires it, and other- 
wiſe not.” | 


-— 
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38 Ed. 3. 31. The words ut dicitur are only inſerted 
when the writ is brought by a common 
perſon, and not when it is brought by the 
king. 

F.N.B. 70. "And by this writ it appeareth that the 

B. plaintiff may remove the plaint by recordari, 
without any cauſe put in the writ; but the 
defendant cannot remove the plaint without 
ſhewing cauſe in the writ, as is before ſaid 
upon the pore. And the cauſes for the de- 
fendant ought to be ſuch. 

% Ruia præd B. placitando in com grad 
aſſerit ſe averia pred” cepiſſe in ſeparali ſolo 
ſuo, ut in damno ſuo ibidem, in quo quidem 

| ſolo præd A. clamat communiam paſturs, ut 
dicitur ; que quidem loquela, eo quod tangit 
liberum tenementum (ut prædictum eft) in 
eodem com ſecundum legem & conſuetudinem 
regni noſtri ſine brevi noſtro placitari non 
debet. Fiat exccutio iſtius brevis (ſi cauſa fi { 
vera) & pred. B. hoc petat, & aliter non. 
— Becauſe the aforeſaid B. in pleading in 
the county aforeſaid, aſſerts that he 7% 
in his ſeparate ſoil the beaſts aforeſaid, 
as in his damage there, in which ſoil the 
aforeſaid A. claims common of paſture, 
as 1s ſaid, which plaint inaſmuch as it 
concerns the freehold (as is afore ſaid) ſhould 
not be pleaded in the ſame county, ac- 
cording to the law and cuſtom of our 
realm, without our writ. Let this writ 
be executed (if the cauſe be true) and the 
aforeſaid B. requires it, and otherwiſc 
not.” 

12 H. 4. 17. If the plea be removed out of the court 

romp 59 Ed. of the lord, (in ancient demeſne, ut vide- 

Fr he 4+, tur) the cauſe is traverſable ; 3 contra, if oe 

0 
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of the court of the king. And if the cauſe Cauj ge re- 
be inſufficient, or none at all, yet the parol 3 
ſhall not be remanded ; othcrwiſe if in B. BE N B * 
ancient demeſne; for, upon a recordari out N. 
of ancient demeſne, the plea is wholly upon 

the cauſe, and therefore the plaintiff may 

be nonſuit in ſuch recordari; but if it be 

out of any other court, the plea is u 

the mere matter, and therefore the plain- 

tiff cannot be nonſuit upon the recordari, 

but it muſt be in the action; the reaſon 

is, becauſe ancient demeſne is a privilege 

going with the ſoil (ſuch mannors being 
anciently compoſed of the king's huſband- 

men), and the pleas cannot thence be re- 

moved without cauſe, becauſe it would al- 

ter the condition of the ſoil, to be im- 

pleaded in the king's courts, without ſuch 

real cauſe made out. 

Beaſts were taken in D. in the county 20 Ed. z. 21. 
of Wilts, (which was within the precincts Dyer 168. 
of the honour of Yallingferd in the county 

of Berks) and were driven into the county 

of Berks, (where the caſtle and court of 

the honour of Wallingford was) and there the 

plaintiff had deliverance without writ; the 
defendant ſued a recordari to the ſheriff of 

Berks, quia diſtrinxit in feodo, and the plain- 

tiff came, but the defendant made de- 

fault; and it was adjudged: 1. That the 

parol was well removed, notwithſtanding 

the taking was in another county. 2. That 

proceſs of outlawry did not lie here without 

a default of- the defendant, as it does in re- 

plevin. 3. That yet if hecame in by pro- 

ceſs of outlawry, he ſhould be put to an- 

ſwer. 4. That he might avow domage fea- 


fant, 
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| fant, notwithſtanding this ſpecial cauſe aſ- 
ſigned. 


- N. B. 70. And if a replevin be ſued by plaint, in 


the court of any other lord, than in the 
county court before the ſheriff, then the 
recordari, which 1s ſued by the plaintiff or 
defendant, ſhall be directed unto the ſheriff; 
and the writ ſhall be thus: 

« Rex vic Linc.” ſalutem. Præcipimus 
tibi quod aſſumptis tecum quatuor diſcretis & 
legalibus militibus de com' tuo in proprid per- 
fond tud accedas ad curiam W. de C. C in 
illã plend curid recordari facias loquelam quae 
eft in eãdem curid ſine brevi noſtro Sc. &. re- 
cordum illud habeas ſub figillo tuo & figtllis 
quatuor legalium hominum ejuſdem curiæ qui 
record. ill. interfuerint, & partibus, &c. (ut 
ſupra) quia pred. A. eft ballivus pred. W. 
de C. curiæ ſux pred. & tenet placita ejuſ- 
dem curiæ, & judex in ſud cauſa eſſe non 
debet. —< George the third, &c. To the 
ſheriff of &c. greeting: We command you 
that you take with you four diſcreet and 
lawful knights of your county, and go in 
your own proper perſon to the court of WV. 
of C. and in that full court cauſe to be re- 
corded the plaint which is in the ſame court, 
without our writ, &c. and have that record 
under your ſeal and the ſeals of four lawful 
men of the ſame court, who were preſent 
at the recording 1t, and to the parties, &c. 
(as above) becauſe the aforeſaid A. is bailiff 
of the aforeſaid V. of C. of his court afore- 
ſaid, and holds the pleas of the ſame court, 
and ought not to be judge in his own 
cauſe.” | 


[ Note, 
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Note, this writ is ſometimes called a re- 
cordari facias loquelam, and ſometimes an ac- 
cedas ad curiam. | | 
If the plea be diſcontinued in the county, F.N.B.71.a 
yet the plaintiff or defendafft may remove 
the plaint into the common pleas or king's 
bench by recordari, and it ſhall be good, 
and the plaintiff ſhall declare upon the 
ſame ; and the court ſhall hold plea upon 
the ſame plaint: and therefore if the de- 
fendant be without addition in the plaint, 2 H. 5. 6. 
he ſhall not have addition in the recordari, 3 H. 6. zo. 
although proceſs of outlawry lie thereon. NO 
For the plea is not held on a writ, but a 
plaint only, and ſo not within the intent of 
the ſtat. of 1 H. 5. c. 5. which ſpeaks only 
of writs original, &c. 
And if the plaint be continued, and iſſue 
Joined, in the county court, yet nothing 
ſhall be removed but the plaint ; and there- 
fore in the court aboye, the plaintiff is to 
declare de novo. The reaſon is, that the pone 
and recorduri give the defendant a day in 
the court above ; and when at common 
law the plaintiff and defendant appeared at 
the day, the plaintiff counted and declared, 
and the defendant avowed ore tenus, that 
the court might know the cauſe of com- 
plaint; and being in a new court, it was 
all to be rehearſed, in order that they might 
underſtand it. And this the rather, becauſe, 
being a ſuperior court, they were not bound 
by any deciſion made on, the proceedings 
below. This could be no inconvenience in 
_ replevin at common law, where the plain- 
riff might bring his replevin roties quoties ; 
and where when the defendant removed it; 


I and 
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the court cannot take notice of the plead- 
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and gave another day, it was upon cauſe 


ſhewn of inability or partiality in the courts 
below. | 

But yet, to Ame purpoſes, the court are 
made judges ot the whole proceedings, on 
the removal of the plaint by recordari; 
and therefore, if a withernam be awarded in 
the court below, the plaintiff ſhall gage 


deliverance in the court above. 21 HH. 
6. 10. | 


And not only on a pone or recordari is 
the court to take no notice of any pleadings 
or proceedings but what are rehearſed or 
recorded before them ; but even on a ha- 
beas corpus, which is a writ of liberty, the 
plaintiff mult follow the body of the pri- 
ſoner; and declare againſt him de novo; for 


ings rehearſed before inferior judges, which 
do not come up before them, but by writ 
of falſe judgment, where the court is 
not of record ;—or by writ of error, 
where it is ;—and therefore they have no 
thing to do with their proceedings until 
judgment is given. 

But where they have the body of the 
detendant, the plaintiff may proceed ori- 
ginally againſt him. So in pore, where 
they have the original writ, they may pro- 
ceed originally upon it, and the recordart 
makes the plaint of record ; for the ſtatute 
of Marlbr' which gives the plaint provides, 
in the firſt chapter, that all complaints of 
diſtreſſes ſhall come into the courts of the 
king; which gives the king's courts autho- 
rity to record ſuch plaint as was in the 
county. The words are, Et preterea, qui- 

| dam 
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dam eorum ſe per miniſtros domini regis juſti- 
ciari non permittant, nec ſuſtineant quod per 
ipſos liberenter diſtrictiones, quas autboritate 
proprid fecerint ad voluntatem ſuam ; provi- 
ſum eft, concordatum & conceſſum quod tam 
majores quam minores juſticiam habeant & re- 
cipiant in curia domini regis, & nullus de 
cetero ultiones aut diſtriftiones faciat per vo- 
luntatem ſuam abſq ; conſideratione curiæ do- 
mini, ſi forte damnum vel injuria ſibi fiat unde 
amendas habere voluerit de aliquo vicino ſus, 
ſive majore ſive minore. 5 

By this __ it appears, that the plaint, 
though given for expedition before the 
ſheriff, may at any time be remoyed and 
recorded in the court of the king. [It has 
even been adjudged, that the delivery of a 
recordari to the clerk of a county court, 
after an interlocutory and before final judg- 
ment, is a ſtay of all further proceedings in 
that court. 2 Bur. 1151. 

And when the plaint is removed by re- 
cordari, the court above will award a capias 
on the defendant's default, though no ſuch 
proceſs could have iſſued in the court be- | 
low. 3 H. 6. 55. But it is otherwiſe of a 3 
juſticies, for on that no capias lies, even in 
the court above. 4 Inſt. 266.) 

In a recordari to remove a record out of 36 H. 6. 
ancient demeſne, the writ ſhall ſay /oquelam F. N. B. 70 5 
el proceſſum, and not recordum ; yet the form 
of the regiſter in the recordari, as before 
ſaid, is et recordum illud habeas. 

In the ſheriff or lord's court, and in an- 
cient demeſne, in all replevins, the plaint 
is called /oquela, becauſe it is not & record, 
as it is in their court; but in the accedas ad 

| I 2 
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| Reg. 6. 7. 


Tae Law or REPLEviNs. 


curiam, the tranſmiſſion of the plaint by 

the king's writ, under the ſeals of four of 
the ſuitors, in the preſence of the ſheriff and 
four knights, is called @ record, becauſe it 
is ſent to be a record in the courts above. 

Where by recordari the record was re- 
moved by the ſheriff out of the court of 
chancery at Canterbury, it was ſaid, that 
the court of Canterbury might have refuſed 
to obey the writ; for being a court of re- 
cord by commiſſion, the plea ought not to 
be removed by recordari, but by habeas 
corpus cum cauſa, or certiorari. And it was 
held, that inaſmuch as the plea was come 
aber without warrant, all was void, and 
chat therefore the court could not remand 
it, for the record remained at Canterbury; 
and if no procceding there according to 
the ſuit of that court, it was diſcontinued. 
Yet in the regiſter there is a recordari on 
a foreign voucher out of Cheſter. 

The reaſon is, becauſe the recordari is 
to return a loquela, and when the proceed- 
ings are in a court of record, it is not a 
lequela, but a RECORD in its own nature in 
the court below. — Again, the recordari ſup- 
poſes a partiality in the court below, which 
cannot be ſuppoſed in a court of record, 
acting under the king's commiſſion. Nor 
have the ſuperior courts any inherent right, 
to judge of what any other inferior court 
of the king is poſſeſſed of, until it comes 
before them by habeas corpus cum cauſa, or 
by certiorars. 
The habeas corpus is the WRIT OF LIBER- 
TY ; and the law hath that tenderneſs for 
the liberty of a man, that when any perſon 

is 
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is impriſoned, he may purchaſe that writ 
to any ſuperior court ; and if any of theſe 
courts ſee cauſe on the return to diſcharge 
him, he ſhall be freed. Hence it 1s, that 
the body muſt be ſent, and the cauſe of 
impriſonment muſt be ſent with it. 

A certicrari is to return the proceedings 
on another ground. All inferior courts are 
of definite and bounded authority, and can- 
not award execution out of the diſtrict; 
therefore, leit juſtice ſhould fail, proceſs of 

certiorari goes to remove the record into 
the upper courts. And both theſe ways 
have been uſed to give juriſdiction to the 
upper courts. 

The certiorari coming to remove a record 
on ſuppoſition that inferior juriſdictions 
may exceed their bounds, they muſt ſend 
the record in the condition it was when the 
certiorari came to them; but it ſtops their 
proceedings, from the time they receive it. 

If a record be removed out of a court F. N. B. 710 
of record by recordari, it cometh in with- 
out warrant, and the court ſhall not hold 
plea thereof. But if a record cometh in 
court without a warrant, the party may ſue 
a writ directed unto the jullices, that they 
may proceed upon that record quod coram 
vobis reſidet. 

The meaning of the diſtinction is this, 
that when a recordart is ſent down to a court 
of record to remove a replevin there de- 
pending, they may proceed and not obey 
the writ; becauſe that replevin is of record 
in the king's court, and conſequently 7 
curia regia according to the ſtatute : and 
therefore the writ to make it a record is 


I 3 ae 
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F. N. Byi D tered in the county, | yet the record is well 


they ought to proceed above on the plaint 


it is not good. The reaſon is, becauſe 
the ſheriff's county being held or farmed 
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actum agere. But if they do obey the writ, 
and ſend the record, they cannot afterwards 
proceed upon 1t, becauſe they have ſent it 
away from them : and the court above 
cannot proceed upon records of another 
court, as they do 1n replevin on the plaint 
ſent before them by recordari ; and there- 
fore there muſt be a writ to give them au- 
thority to proceed on the record quod coram 
vobis refidet. But they have an inherent 
authority to ſee that other juriſdictions do 
not exceed their limits ; and therefore, when 
they ſend a ce7tiorari to remove ſuch record, 


Þ a * 
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entered in the county. [If the recordati 
facias bear date before the plaint was en- 


removed, becauſe both courts are the courts 
of the king. But if the record be removed 
out of the court of any other lord by ſuch 
writ, which beareth date before the plaint, 


from the king, as immediate deputy, the 
king may remove the replevin out of the 
ſherifPs court into his own, without any 
cauſe ſhewn; and therefore it is not mate- 
rial whether the recordari be teſted before 
the plaint or not: and although the defend- 
ant cannot remove the plaint without cauſe, 
yet this is not to prevent the ſheriff from 
being ouſted of his juriſdiction, but that the 
plaintiff may not be delayed without good 
cauſe ſhewn.—But where the record 1s re- 
moved out of the lord's court, which has 
a juriſdiction by grant or preſcription, there 
muſt be cauſe ſhewn for ſuch removal; and 

ſuch 
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ſuch cauſe will be abſurd if the accedas ad 
curiam bears date before the plaint; for that 
cannot be a cauſe to ouſt the lord of juriſ- 
diction, which was not 1n being at the time 
of the writ iſſuing. 

VII. Of replevin itſelf, and herein are to 
be conſidered, 

1. For whom, and in what caſes 1t hes. 

2, The declaration in replevin. 

3. The ſeveral pleas in this action; and 
herein of the avowry. 

4. Of the judgment in this action, whe- 
ther for the plaintiff or defendant; and 
herein of the writ de retoruo habendo, and of 
the writ of ſecond deliverance. 

i. For whom and in what caſes it lies. 

The replevin lies as well for goods in gro. Abr. tit. 
which I have only a qualified property, as Repl. pl. 9. 
for thoſe in which I have the abſolute pro- 2 Ro. Abt.. 
perty. As if goods be in my hands, in 550. Ut R * 
order to be delivered over to J. S. and J. N. pl. 8. 
takes them from me, I may have a reple- Doct. Plac. 
vin againſt F. M. to bring back theſe goods 314. 
into my own poſſeſſion ; becauſe I have a 
right to the poſſeſſion of theſe againſt every 
body but J. S. and therefore as J. N. is a 
treſpaſſer for violating that poſſeſſion, ſo I 
may qualify that tort he hath done, by bring- 
ing the replevin which complains of the 
unjuſt taking, and that J. N. detains them 
contra vadios & plegics. 

So it is if cattle be farmed to me to ma- 
nure my land; if they be taken out of my 
cuſtody, I may bring replevin for them; 
becauſe during the term I ought to have 
the uſe of them: and therefore the caption, 
and detention of them, by any perſon, is un- 

„ lawful, 
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lawful, which is the injury complained of 
in the replevin; or I may have in this caſe 
a ſpecial replevin, ſetting forth my ſpecial 
Property. 

If A. takes my goods by the command 
of B. I may take the replevin againſt both; 
becauſe 1n treſpaſs both are principals, and 
equally guilty of the unjuſt caption and 
unjuſt detention. 

If the lord diſtrains the beaſts of the 
tenant, and the meſne puts his own beaſts 
in the pound in lieu of the tenant's, the 
meſne may afterwards have a replevin for 
his own beaſts, and the lord cannot plead 
that the beaſts of the tenant, and not of 
the meſne, who 1s the plaintiff in replevin, 


were taken: becauſe, the tenant having 


paid his rent to the meſne, the meſne is 
thereby obliged to defend the tenant from 
the lord's diſtreſs. But this cannot be done 
unleſs the meſne becomes party to the ſur, 
and be ſubſtituted in the place of the tenant. 

By this means, the meſne may ſhew the 
ſervices performed to the lord, for which 
the diſtreſs was taken; and conſequently 
that the tenant ought not to be diſturbed. 
Hence it is, that the writ of meſne is al- 
lowed to the tenant, to bring in the meſne 
if he does not come in of himſelf; becauſe 
the tenant being a ſtranger to the tranſac- 
tions between the lord and the meſne, he 
cannot defend himſelf againſt the lord but 


by the meſne; and therefore, where the 


meſne is to take the defence, it is but fit 
he ſhould be allowed to pledge his own 
cattle, and diſcharge his tenants. And the 


lor! hath no prejudice, becauſe there is ſtil] 
a good 


Tux Law or REPLEVINS. 121 


a good pledge to anſwer his ſervices if there 
be any due. So and for the fame reaſon it 
is, if my leſſor diſtrains my tenant, I may 
put my beaſts in the pound in heu of my 
tenant's, and then replevy them, as if they 
had been originally taken. ; : 

Several perſons cannot join in one re- 3 H. 4. r6. 
plevin for ſeveral chattels, where the pro- e tit. 
perty of them is ſeyeral ; becauſe, where ſe- = 3 
veral diſtreſſes are taken by the fame perſon 315. Or 
of different men, each hath a ſeveral and Co. Lit. 145. 
particular injury done him, if the diſtreſſes 
be unlawful; and therefore they cannot 
jointly complain of an unjuſt caption and 
detention, where the property is ſeveral. 

For what reaſon have I to complain, or to 
ſeek redreſs in my own name, for an injury 
ſuppoſed to be done to another ? 

If beaſts which are ere naturae be re- 2 Ro. Abr. 
claimed by me, and are reſtrained or taken 430. — 
out of my cultody, I may have a replevin _ _ 
for them; becauſe I have a property in them Pon. Pic 
while they continue with me. But this pro- 314. 
perty only remains while they are in my 
poſſeſſion, or retain the animum revertend: ; 
and therefore if they leave me of themſelves, 
another takes them while they are out 
of my poſleſiion, and they have not the 
animum revertendi, I cannot have a replevin 
for them ; becauſe, in ſuch caſe, I have no 
property in them; 

It a ſuperior juriſdiction award an execu- Lev. Ent 152 
tion, it ſeems that no replevin lies for che Lutw. 1191. 
goods taken by the ſheriff by virtue of the Rait. Entr. 
execution; and if any perſon ſhould pretend N. Abr. tit. 
to take out a replevin, and execute it, the Repl. pl. 22. 
court of juſtice would commit them for a N 

contempt 
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contempt of their juriſdiction, becaule by eve- 
ry execution the goods are in the cuſtody of 
the law; and the law ought to guard them. 
and it would be troubling the execution 
awarded, if the party on whom the money was 
to be levied, ſhould fetch back the goods by 
a replevin. And therefore they conſtrue ſuch 
endeavours, to be a contempt of their ju- 
riſdiction, and upon that account commit the 
offender. But if any iIxrERIoR juriſdic- 
tion iſſues an execution, a replevin will lie 
for the goods taken by that execution; be- 
cauſe the inferior juriſdiction being reſtrained 
within particular limits, the officer who 
took the goods, is obliged to ſhew that he 
took the goods within thoſe limits, and 
that the inferior court which iſſued the ex- 
ecution did not exceed their authority 1n 
iſſuing it. Beſides, an inferior court of re- 
cord cannot commit for contempt out of 
the court. Hence it is, that the officer of 
an inferior court, is to ſhew by what autho- 
3 Lev. 204. rity he took the goods. Thus, in a reple- 
Ayleſbury v. vin, the defendant was put to juſtify, by a 
Harvy. : N 
condemnation before a juſtice of peace, for 
not entering ſtrong waters, and a warrant 
on that for levying 205. fine on the plain- 
tiff. [But, in a ſubſequent caſe, the court 
granted an attachment againſt the under- 
ſheriff, for granting a replevin of goods, 
diſtrained on a conviction for deer ſtealing. 
Str. 1184.] . 
3 H. 7. 1. A replevin doth not lie againſt the king, 
Bro. Abr. tit. nor where the king is party, nor where the 
mY iN taking is in right of the king; and if ſuch 
©, contr. feplevin ſhould be granted, the ſherift 
ought to forbear to execute it, when he 15 
informed 
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informed the king is party; becauſe all the 
king's debts are of record, —he taking no- 
ching but by matter of record : and there- 
fore the cattle are ſeized for the king's 
debts by the levari facias, which is a writ 
ofexecution, and conſequently no replevin 
lies againſt the king, any more than it does 
for goods taken in execution at the ſuit of 
common perſons. 

Executors ſhall have replevin for the Bro. Abr. dt. 
goods of the teſtator taken in his life time, Repl. pl. 56. 
becauſe the general property is in the execu- * 5 — 4 
tors, and the poſſeſſion ought to follow Tren - 25 
that; and theretore the executor may re- Raſt. Ent. 
cover the poſſeſſion by this writ of replevin. 560, 561. 

If the goods of a feme ſole be taken 85 B. 69. 
and ſhe marries, the huſband alone may * | 
ſue the replevin, becauſe the property is 
transferred by the marriage, and veſted 
abſolutely in the huſhand, ſo that he may 
releaſe it; and conſequently he may have 
an action in his own name to bring back 
the property. | 

In replevin for a ſow and pigs, the de- Bro. Abr. tit. 
ſendant, as to the ſow avows damage feaſant, Repl. pl. 41. 
and for the pigs pleads non cepit. The Sid. 82. 
jury found for the defendant, as to the 
ſow ; and for the pigs, they found that the 
ſow farrowed them after ſhe was diſtrained, 
and in the poſſeſſion of the defendant. + 
The plaintiff had damages for the pigs on 
this plea of non cepit ; becauſe the pigs 
were taken by the defendant as well as the 
low, though they were not damage feaſant ; 
and therefore the defendant ſhould have 
et forth the ſpecial matter as to the pigs. 


No 
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Bro. Abr. tit. No replevin lies for charters relating to 
Kepl. pl. 34. the inheritance, becauſe the charters are 
reckoned part thereof, and as ſuch deſcend 

with it to the heir; and not being eſteemed 

in law chattels, are not by law repleviſable. 

3 31 A replevin doth not lie for goods taken 

ightingale . ; 8 

v. Adams. in foreign parts, though afterwards brought 
into the realm ; becauſe ſuch a foreign cap- 

tion might have been juſtifiable according 

to the law and cuſtom of the place where 

it was made, though it may be illegal by 

our law: and therefore ſuch caption ought 

not to be tried here. 

F. N. B. 69.1 Tf beaſts be taken in one county and 
75 Flac. carried into another, the plaintiff may have 
| his replevin in either county; becauſe it 
is a caption in every county where they are 
_ taken by the defendant. 
Regr. 81. b. This writ of replevin is always executed 
Bro. Abr. tit. by the ſheriff; even in his own caſe, where 
Repl. Pl. 65. he diſtrains the goods of another, becauſe 
this writ is a ju/ticres to the ſheriff, on which 

he 1s to hold plea in his county court ; and 

therefore no other can intermeddle in the 

execution thereof but the ſheriff, whois to 

preſide over the ſuitors, as judge therein. 

2. Of the declaration in replevin. 

Hob. 16. And this 1s little more than a tranſcript 
Moor 678. or recital of the writ itſelf. But in the de- 
2 claration you mult. not only alledge tha; 
is. the defendant took the beaſts at ſuch a 
. place, but alſo you mult alledge the doc 


Repl. pl. 47. in quo, as in quodam loco ibidem vecato, &c. 
2. T1. O. 14. 2 
Gro. Eli, for it is not enough to alledge ſuch a place 


. . ¹.q—Ü 1 


— 


895. from whence the venue may come; but the 
Wardv. Sa- place muſt be ſo yarTIcuLarLy ſpecified, 
vil. as to give the avowant an opportunity to 

; ſhew 
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ſnew that he had a right to take the goods, 
in that PARTICULAR place; becauſe the 
right of the caption may turn on the place ; 
and in this action the freehold may come 
in diſpute. And therefore it is neceſſary 
to ſpecify the place particularly, wherein 
the beaſts were taken, which is equivalent 
to the new aſſignment in treſpaſs. If the 
locus in quo be not particularly ſpecified in 
the count, the defendant may demur $PE- 
CIALLY, and ſhew it for cauſe ; for the de- 
fendant may juſtify the taking in that par- 
ticular place, for cauſes he could not have 
any where elſe. Bur if the defendant ſhould 
plea non cepit, the count would be good, 
becauſe then the place cannot be material 
when the defendant denies the taking. 
The writ of replevin is quod cepit averia , Lutw. 
& mjuſte detinet contra vadios & plegios; to 1150. 
which writ the ſheriff returns replegiari feci. Petree v. 
There you go on. 1n the replevin only for _ 6 
damages for the caption, and then in the I. 1 

count you recite the writ in the detinuzt, Co. Ent. 

and count in the detinuit for damages ;—and $19, 611. 

though the writ be taken out in the detizet, 

yet when the ſheriff had returned replegiari +. 

fect upon it, that return is a warrant to re- 

cite the writ in the detinuit ;—for if the 

writ was recited in the detinet; and the 

count was in the gdetinuit, it would be a 

variance for which the judgment may be 

arreſted, or the defendant might have de- ; 
murred. But where the ſheriff does not 

replevy the beaſts, there you muſt recite 

the writ in the detinet, and count in the 

detinet alſo, becauſe the beaſts are not de- 

livered; and there you recover as well the 


value 
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value of the beaſts in damages, as damages 


for the detention. And this is a ſhorter 


way than to ſue a withernam and cap. for a 
return of the beaſts. 


Of the ſeveral pleas to this action, 


and theſe are of four ſorts. Pleas in abate- 


ment. The general iſſue, non cepit. The 


juſtification ; : and this of two ſorts, either 


diſaffirming property in the plaintiff, or ad- 
mitting it. The avowry. 

As to pleas in abatement. There is a dif- 
ference between pleas in abatement of the 
writ in replevin, and in other actions; for 
in other actions the pleas in abatement go 
merely to the form of the writ ; becauſe 
other actions are for debt or damages, in 
which the plaintiff had no poſſeſſion of the 
thing itſelf until judgment and execution, 
and therefore the pleas i in abatement are to 
the form of that writ only, and all pleas 


to the right are in bar of it; but in reple- 


vin, the deliverance of the goods is imme- 
diate, ſo that the plaintiff hath the poſ- 
ſeſſion before the defendant can plead there- 
unto ; and therefore, according to the ge- 
nius of this action, pleas that are in abate- 
ment, muſt give the defendant a TITLE to 
the return of the beaſts. For it is not enough 
merely to quaſh the writ, as in other caſes, 
where the defendant is in ftatu quo when 
the writ is quaſhed but in this action, 


that the defendant may be in fatu quo, he 


muſt not only ſhew that the writ ought to 
be quaſhed, but chat he ought to have a 
return of the beafts himſelf. And here, the 
pleas in abatement, differ fromthe pleas in bar 


only 


D 
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only in this; that in abatement they do not 
avow or acknowledge the caption and de- 
tention, which is the giſt of the action; 
but they muſt go ſo far as to entitle the 
defendant to a delivery, or elſe they do 
not take away the force and effect of the 
writ of replevin, which is always executed 

by the delivery. 

Therefore in this action the defendant 1 Vent. 249 
may plead PROPERTY in himſelf in abate- & Mod. 81. 
ment; for by ſuch plea he doth not deny, 
or confeſs, and avoid the caption, and there- 
fore it is not a bar; but only ſhews that 
the plaintiff hath not a right to a deliver- 
ance; and by ſhewing that, the goods ought 
to. be returned to the defendant on ſuch 
abatement, as they were before the writ was 
taken out. But guære, for it ſeems by the 


later authorities, that it ſhould be pleaded 
in bar. 


[It is to be obſerved that theſe later Oro jac. 951. 
_ 8uthorities are not pointed out, and the edi- 3 Keb. 232. 
tor, after a diligent ſearch, hath not been 1 Vent. 249. 
able to find them. There are indeed caſes, © — 
in which the courts have determined, that 
property in the defendant May be pleaded 
IN BAR, but none that kxclupz the de- 
tendant from pleading it in ABATEMENT ; 
on the contrary, the caſes cited in the mar- 
gin moſt clearly convey the idea, that tbe 
defendant in replevin may plead property, 
whether it be in himſelf or a ſtranger, either 
in abatement OR IN BAR, according to his 
election. 
If the defendant pleads property in J. &. 2 Lev. gz. 
a ſtranger, he may plead it in abatement,— Salk. 5. 
and becauſe he ſhews that there is no 6 


8. C. 
perty 


3 R W's 


Raſt. Ent. 
5545 


Cro. El. 372. 


Mod. Caics 
103. 


Bro. Abr. tit. 


Repl. pl. 31. 
45 

Vent, 127. 
Salk. 93. 
Cartb. 139. 
Ld. Raym. 
1017. 


fendant ought to make a conuſance; be- 
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perty in the plaintiff, and by conſequence 
that he had no right to a deliverance by 
this writ, he ought to have return without 
making any conuſance. 

If the defendant pleads property in the 
plaintiff and J. S. there the plea is in abate- 
ment of the replevin, as it is in other ac- 
tions; for though it admits a right of de- 
hverance in the plaintiff, yet it does not 
allow it by a writ under the preſent form; 
but gives a better writ to be brought by 
the plaintiff and F. $.—But here the de- 


cauſe, this plea not diſaffirming the pro- 
perty, it leaves a right in the plaintiff to 
have his beaſts, without ſuch conuſance be 
made. 
As a man may plead in abatement of the 
writ, ſo he may of the count; and by 
abating the count he doth in conſequence 
abate the writ; and there it is pleaded ad 
narrationem & breve: for if a man doth not 
purſue his writ by a regular count, his writ 
in conſequence is abated. And therefore 
if a man declare of a caption in Blackacre, 
and the defendant pleads in abatement of 
the count, that he took them in Y/biteacre, 
abſq; hoc that he took them in Blackacre, 
this will abate the count under THAT form. 
But then he muſt go over and make conu- 
tance; becauſe, not diſaffirming the plain- 
tiff's title to the beaſts, he leaves the plain- 
tiff a right to retain. But this conuſancc 
is not traverſable where it is pleaded in 
abatement; becauſe the plaintiff muſt main- 
rain the form of his own count without 
falling on the title of the defendant ; . 
f 


P 
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if the plaintiff ſhould join iſſue on the tra- 
verſe in the plea of abatement, and traverſe 
the conuſance alſo, it would be double ; 
which would be bad upon ſpecial demur- 
rer; and if the plaintiff traverſed the conu- 
ſance only, it would be a diſcontinuance 
of the plea in abatement. 

But if a juſtification for damage feaſant 
had been pleaded in bar, there the caption 
and detention, according to the form of the 
writ, 1s acknowledged. And therefore there 
the plaintiff may traverſe the title of the 
defendant; becauſe the defendant having 
acknowledged the caption and detention 
according to the form of the count, he hath 
put himſelf on the ſtrength of his own title. 
So in the caſe of time, if the plaintiff in 
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his count lay the caption the 26th of March, nga. Plc. 


and the defendant pleads in abatement, 316. 


that he was poſſeſſed of the locus in quo by 
leaſe determinable the 25th of March, and 
that he took the beaſts the 24th of March 
damage feaſant, ali; hoc that he took them 
the 26th ;— this is a good plea IN ABATE- 
MENT only ; becauſe it goes only to the 
form of rhe plaintiff's count: for the time 
here becomes neceſſary to be laid in this 
action, becauſe the defendant may have a 
right to take at one time, and not at ano- 
ther. But in this and every other caſe in 


oO . Ip 
abatement, where the property is not difat- 


firmed to be in the plaintiff, the defendant 
mult make conuſance of a juſt cauſe of re- 
turn ; for otherwiſe he doth not deſtroy the 
force and effect of the writ, by which 
the deliverance was made; but Icaves the 


K plaintiff 
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Bro. Abr. tit. 
Repl. pl. 5. 


Vent. 249. 


property; and in this, replevin differs from 


Str. 507: 
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plaintiff a right to retain his own pro- 


Perty. ; 
Of the general iſſue. 


The general iſſue in replevin is non cepit. 
Here it is to be conſidered that the caption 
and detention is only in iſſue, and not the 


treſpaſs. For in treſpaſs where the general 
iſſue is uon culp. the defendant may, on 
evidence, ſhew a property in himſelf, be- 
cauſe he cannot be guilty of treſpaſs in 
taking his own goods; but in replevin, 
upon nen cepit, the property by the plea is 
admitted to be in the plaintiff, and there- 
fore is not in . queſtion at all; but whether 
the defendant took the goods mentioned in 
the declaration. And he cannot be ad- 
mitted on the iſſue, to ſhew where the pro- 
perty was, becauſe he hath put it in iſſue 
only, before the jury, whether E Took 
the beaſts or not, and not whoſe: they 
were. 
[In replevin for taking guns in London, 
the plaintiff proved a taking in Surrey; 
upon which it was objected, that the plain- 
tiff had not proved his iſſue, for the place 
is material, and therefore part of the iſſue 
under the modo et form. The counſel for 
the plaintiff admitted that it was traverſ- 
able; but inſiſted that by not traverſing it 
particularly, the place was admitted, and 
could nota be inſiſted on upon von cepit. 
But chief juſtice Pratt held, that where the 
plaintiff avows at a different place, in order 
to have a return, he muſt traverſe the place 
in the count, becauſe his avowry is incon- 
ſiſtent 
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Gent with it, but where he does not in- 
ſiſt upon a return, he may plead non cepit, 
and prove the taking to be at another place, 
for it is material. And therefore the plain- 
tiff was nonſuit. But quaere the legality 
of this deciſion. ] | i | 
In replevin for a mare and colt, the de- Sid. = 82. 
fendant pleads non eſt culpabilis de captione _ wy 
praedittd infra ſex annos ultimos elapſos. 
The plea was over-ruled, becaule it gives 
no anſwer to the unjuſt detention, which the 
replevin complains of, as well as the cap- 
tion; for the caption may be juſt, and the 
detention unlawful. As where the defendant 
eloigns the beaſts, or drives them to a 
caſtle, ſo that the ſheriff cannot replevy 
them at all, this 1s an unlawful detention, 
| however juſt the caption might have been. 
And in the preſent caſe, it might be that 
the colt was foaled in the pound, and then. 
was never taken by the defendant, yet it 
may be unlawfully detained ; and though 
he might not have taken it within fix years, 
yet he might have detained it until the 
day of purchaſing the writ,” and that de- 
tention 1s complained of by the writ, and 


not barred by the ſtatute, 


Ot the juſtification... - 
There is ſome difference between the 
avowry anch che juſtification; for tlie juſti- 
ficatiom conſeſſes the caption and avoids 
the inuſtiex of it: the avowry KRS TITLE 
to ſuch caption of the property of another. 
The canfeſling and avoiding the caption 
may be guoad damages only; the avowry is 
always pro retorno habens: 
119326 K 2 4. 


2 Jones 25 
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Bro. * tit. 
Repl. 
6 Mod 81. 


without conuſance pro retorno habendo. 


2 Lev. 92. 
Salk. 5, 94. 
6M $1. 


Ld. Raym. 
217. 


| 3: knowledges the caption and pleads pro- 


plaintiff is intitled to his beatts, as having 
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1. Of juſtifications that diſaffirm property 
in the plaintiff. As if the defendant ac- 


perty in himſelf; this is a good bar, be- 
cauſe it confeſſes the caption, which is the 

iſt of the action, but avoids the injuſtice. 
thereof, by ſhewing that he had a right to 
take them ; and this not only will abate 
the writ of the plaintiff whereby the deliver- 
ance was made, but alſo deſtroy all right 
of complaint for ſuch caption and deten- 
tion; and therefore goes in bar of the 
action, and conſequently gives a return 


r ] ᷣ . 


If the defendant confeſſes the caption, 
and pleads property in J. S. this is in bar 
of the action, as well as in abatement of the 
writ ;—for this not only ſhews that the 
plaintiff had no right to a deliverance upon 
the writ, but alſo that he has no cauſe to 
complain of the caption and detention 
againſt his pledges, which is in bar of the 
action. And this is not only a juſtification 
to cover the defendant from damages, but 
for the return of the beaſts; becauſe he 
doth not admit property in the plaintiff, 
but diſaffirms it; and therefore the beaſts 
ought to come back to the defendant, who 
ought to retain the beaſts againſt every one 
but J. d. 

2. As to en io that affirm property 
in the plaintiff. Theſe cover the de- 
fendant from damages only, becauſe the 


property in them; and the defendant in 
ſuch pleas not making title to the beaſts as 
a Fee to anſwer any demand, he ought 

not 


: | 
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not to have the beaſts back, but may 
cover himſelf from the damages only for 
the caption only. 

Thus if the lord diſtrains for homage, Dot. Plac. 
and the tenant dies, and his executors ſue * nag 
replevin. Here the defendant may juſtify i ae ans 
and cover the damages, becauſe the diſtreſs 652. 
was rightly taken at firſt, though by the 
death of his tenant hecan no longer retain 
it as a pledge for his homage, and there- 
fore cannot be intitled to a return; becauſe 
the homage was a ſervice to be performed 
by the tenant 1N PERSON, and the diſtreſs 
being to compel him to it, cannot be 
detained longer than his life; there- 
fore the lord muſt diſtrain the heir de 
novo. 
Of avowries, and the pleas thereto. 

Having thus conſidered the replevin 

and the writ that iſſues upon proper re- 
turns of the ſheriff, we come now to the 
avowry. 

The avowry is the taking up the defence 
of. ſuch diſtreſs. It acknowledges the di- 
ſtreſs taken, but avoids the injuſtice of the 

caption complained of, and ſets forth a 
good cauſe for taking ſuch diſtreſs, in order 
to have it returned again to the defend- 
ant. So that in replevin both parties aRE 
ACTORS ;—the plaintiff to have damages 
for the taking and detaining his goods,— 
and the ayowant to have return of the 
plaintiff's beafts and damages. 
 Avowries are either for rents, ſervices, 
heriots, Sc. or tor damage w ; and here 
are to be Conſickeren 11 
Re. 0 RAR 3 | 1 What 
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of him, without naming any certain perion 


ſeigniory, and the lord purſues and diſtrains 


Leon. 301. 
Cro. Eliz. 
146. 


alienation were not gathered, nor the courts 
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I. What is ſubſtance, and what is form. 

II. The feveral pleas to the avowries; 
and herein of the ſeveral traverſes and diſ- 
claimer. 


1. What is ſubſtance, and what form in 
avowries. 

At common law the lord was obliged 
to avow upon his real tenant, which as the 
antient law ſtood was eaſily done, becauſe 
the tenant paid fines on every alienation, 
and the alienee was preſented by the next 
homage. But when theſe ſmall fines for 


regularly kept, the lords were at a loſs to 
find their real tenants, and conſequently to 
know whom to avow upon. To remedy 
this the Hat. 21 Hen. 8. c. 19. /. 3. was 
made; by this the lord may diſtrain on 
the lands halden of him, and avow as in 
lands within his fee or ſeignory, alledging 
in the avowry, the lands to be holden 


or tenant. 

Upon this act it hath been held, that 
though the words are, that if the lord di- 
ſtrain on the lands holden of him, yet if 
the lord come to diſtrain, and the tenant 
drive the beaſts which were once IN viEw 
of the lord, off the land, or out of the 


them out of his fee, yet he may avow upon 
this act ;—becauſe the diſtreſs, in conſtruc- 
tion of law, is taken upon the land, by 
reaſon of the view and freſh ſuit of the lord. 
In avowry the defendant ſaid that B. 
was iciſed of the lands where Sc. and held 
them 
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them of A. by fealty and rent ;—and for Lucy v. Fi- 

rent arrear he made conuſance as bailiff to ſher. 

A. in land held of him, according to the 

ſtatute.— This was held a good avowry 

upon the ſtatute, though it was objected. 

that having once named the tenant in his 

avowry, the whole avowry ſhould have 

been at common law, becauſe the ſtatute 

was made to eſtabliſh the avowry without 

naming the tenant at all, and therefore it 

ought much more to be good, where he 

names him but once. 

I A. holds of B. by rent, as of his manor And. 159. 
of C. and A conveys to the king, and the Broker v. 

king grants it over to D—B. cannot for Smich. 

his rent avow, as on land held of him; 

becauſe by 4,'s grant to the king the te- 

nure is deſtroyed, though the rent remains ; 

for the king cannot hold of a ſubject; 

and therefore B. muſt avow according to 

the nature and particular circumſtances of 

his caſe. 

In avowries on the ſtatute, the lord Raſt. Ent. 

alledges that the lands, or locus in quo, are 556. 

held of him by ſuch ſervices, and avows Bro. Abr. tit. 

as on lands within his fee or ſeigniory, — = 

without naming or avowing upon any cer- 727. 

tain perſon or tenant; this diſtinguiſhes it Co. Ent. 591, 

from the avowry at common law, where- 59+ 597» 

in the tenant muſt be named; but in both?“ 

avowries the lord alledges ſeiſin of the 

ſervices. | 

In the avowry at common law, the lord 

lays J. S. his very tenant is ſeiſed in fee of 

the /ocus inguo, and that he holds of him by 

homage, fealty and rent, or ſuch like, of 

which ſervice the lord was ſeized by the 


K 4 hands 


— 
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the tenant paid fines on every alienation, 


alienation were not gathered, nor the courts 


of him, without naming any certain perſon 


ſeigniory, and the lord purſues and diſtrains 


Leon. 301. 
Cro. Eliz. 
146. 


Tur Law or RxprEvixs. 


I. What is ſubſtance, and what is form. 
II. The feveral pleas to the avowries; 
and herein of the ſeveral traverſes and diſ- 
claimer, 


1. What is ſubſtance, and what form in 
avowries. 
At common law the lord was obliged 
to avow upon his real tenant, which as the 
antient law ſtood was eaſily done, becauſe 


and the alienee was preſented by the next 
homage. But when theſe ſmall fines for 


regularly kept, the lords were at a loſs to 
find their real tenants, and conſequently to 
know whom to avow upon. To remedy 
this the Hat. 21 Hen. 8. c. 19. /. 3. was 
made; by this the lord may diſtrain on 
the lands halden of him, and avow as in 
lands within his fee or ſeignory, alledging 
in the avowry, the lands to be holden 
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or tenant. 

Upon this act it hath been held, that 
though the words are, that if the lord di- 
ſtrain on the lands holden of him, yet if 
the lord come to diſtrain, and the tenant 
drive the beaſts which were once IN view 
of the lord, off the land, or out of the 
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them out of his fee, yet he may avow upon 
this act ;—becauſe the diſtreſs, in conſtruc- 
tion of law, is taken upon the land, by 
reaſon of the view and freſh ſuit of the lord. 
In avowry the defendant ſaid that B. 
was tciſed of the lands where &c. and held 
them 
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them of A. by fealty and rent ;—and for Lucy v. Fi- 
rent arrear he made conuſance as bailiffto ſner. 
A. in land held of hum, according to the 
ſtatute.— This was held a good avowry 
upon the ſtatute, though it was objected, 
that having once named the tenant in his 
avowry, the whole avowry ſhould have 
been at common law, becauſe the ſtatute 
was made to eſtabliſh the avowry without 
naming the tenant at all, and therefore it 
ought much more to be good, where he 
names him but once. 

IF A. holds of B. by rent, as of his manor And. 159. 
of C. and 4 conveys to the king, and the Broker v. 
king grants it over to D—B. cannot for Smich. 
his rent avow, as on land held of him; 
becauſe by 4,'s grant to the king the te- 
nure is deſtroyed, though the rent remains; 
for the king cannot hold of a ſubject; 
and therefore B. muſt avow according to 
the nature and particular circumſtances of 


his caſe. 


In avowries on the ſtatute, the lord rag. Ent. 
alledges that the lands, or locus in quo, are 556. a 
held of him by ſuch ſervices, and avows Bro. _— 
as on lands within his fee or ſeigniory, — 
without naming or avowing upon any cer- 27. 
tain perſon or tenant; this diſtinguiſhes it Co. Ent. 591, 
from the avowry at common law, where- 594» 597. 
in the tenant muſt be named; but in both?“ 
avowries the lord alledges ſeiſin of the 
ſervices. 

In the avowry at common law, the lord 
lays J. S. his very tenant is ſeiſed in fee of 
the locus in quo, and that he holds of him b 
homage, fealty and rent, or ſuch like, of 
which ſervice the lord was ſeized by the 
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. — 
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hands of the ſaid J. S. and becauſe the rent, 


&c. was in arrear, the lord diſtrains and 


avows the taking, and prays a return. So 
that by this avowry to make the diſtreſs 
lawful, the lord muſt ſhew a se1siN of the 
rent by the hands of ſome ckRTAIx tenant ; 
for the lord's poſſeſſory right is mentioned 
in no other manner, than by ſhewing that 
the tenant, who was in the actual poſſeſſion 
ot the land, did actually pay the rent to the 
lord, or to thoſe under whom he derives : 
for if ſo, the ſeiſin of the tenant of the land, 
and of thoſe claiming under him, con- 


tinued for the time of ſuch payment of the 


8 Co. 54. a. 
| Lee 298 


rent, to the time of the diſtreſs, is a ſeiſin 


in order to continue the payment to the 


lord; for out of the yearly profits he ought 
to have made the payment demanded.— 
Therefore it is not like the caſe of any 
real action, where they lay the ſeiſin within 
the time of limitation, and that they were 


diſpoſſeſſed; for in ſuch real actions the 


count ſuppoſes the d&nandant is out of 
poſleſtion of the thing to be recovered. 
But in the avowry, the lord ſuppoſes his 
ſeifin to continue, until the very actual 
raking of the diſtreſs; and therefore the 
lord need not alledge his ſeifip to be within 
forty years, according to the ſtatute of li- 
miration, when the lord ſuppoſes himſelf 


ſtill ſeiſed, even at the very day of the 


avowry, and that this diſtreſs is the very 
collection of the rent of which he is in 
poſſeſſion. If he were not in poſſeſſion the 
diſtreſs would be unlawful; for if the lord 
had a right to the ſervices, yet if he was 
not actually ſeiſed of them, he muſt be 


put 
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ut to his writ of cuſtoms and ſervices, 
before he can continue the ſeiſin of the 
ſervices, in order to recover them in this 
poſſeſſory action. 

When the tenant comes in, if he do not diſ- 
claim, or plead hors de fon fee, of which here- 
after, he muſt admit that he is ſeiſed of the 
eſtate ; though he may deny that he holds 
thateſtate of the lord by ſuch ſervices, which 
is a traverſe of the tenure ; or he may tra- 
verſe the ſeiſin of the ſervices by that par- 
ticular hand by which the lord in his avowry 
alledges himſelf to be ſeized :—becauſe, if 
that ſeiſin be deſtroyed, which is the ſeiſin 


from whence the lord continues his own 


poſſeſſion to the time of the new caption, 


there is an interruptton of the ſeiſin of the 
lord, and of his title in this poſſeſſory action. 
And therefore, if that ſeiſin be found againſt 
the lord, he cannot recover in replevin, be- 
cauſe he 1s out of poſſeſſion ; but 1s driven 


to his writ of o, and ſervices, in order 


to recover the ſeiſin. 
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If the lord avows for rent on a gift in Doct. Plac. 
tail, or leaſe for life, or years, there the 317, 318. 


lord lays, that he, or the perſon from whom 


he claims, was ſeiſed in fee of the land it- 
ſelf, and that he, or ſuch perſon, made fuch 
demiſe or gift; and by this method the 
lord continues his right to ſeize the di- 
ſtreſs. ie 

And here plainly the lord continues his 
ſeiſin to the very time of the diſtreſs ; be- 
cauſe his tenant was ſeiſed of the very land 
itſelf, in order to raiſe ſuch rent, and pa 


it to him by the original ſtipulation; and 


therefore the ſeiſin of the tenant was all 


Bro. Abr. tit. 
Avow. pl. 5 2. 


along 


138 


8 Co. 65. 
Doct. Plac. 
317, 318. 
Brownl. 169. 
170, 


der that deed. 


required by the law Scales of leaſes, gits 


there the ſeiſin of eſtate is laid in the tenant 


no ſeiſin at all neceſſary to be alledged in 


not altered the law in that particular, 
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along the ſeiſin of the lord, and maintains 
his poſſeſſion in order to take pledges for 
his rent. | 

But if ſuch gift in tail, or leaſe for life 
or years, were made before the ſtatute of 
limitations, and there had been no ſeiſin 
continued, there the ſtatute of limitations 
may be pleaded in bar, —becauſe the words 
and intention of that ſtatute are to bar 
ſuch ancient rights, where the lord had 
not actual ſeiſin within the forty years. 

If a man makes a grant of a rent charge, 


of the land, and it is the deed that gives 
him ſeiſin of ſuch rent, or the power to get 
it. And there if the tenant cannot deny 
the deed, if the commencement of it be 
within the act of limitation; the grantec's 
power of diſtraining will thereby appear, 
and his right to continue the poſſeſſion un- 


And if any other actual ſeiſin had been 


in tail, or rent-charges, the lord would 
have no compulſory means to acquire ſuch 
rent at firſt, without the tenant's voluntary 
payment, which had been to elude ſuch 
leaſes, gifts and deeds ; and therefore the 
ſtatute of limitations does not extend to 
ſuch leaſes, gifts or deeds of rent-charge, 
where the law, before the ſtatute, required 
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the avowry ; ſiuce, as is ſaid, the lord and 
grantee continue the poſſeſſion of ſuch rents 
without actual ſeiſin, and the ſtatute hati 


8 


If 


8 4 | 
3 
4 
l 
p 
: 
% 
3 
2 


S 


a Tre Law OF REPLEVINS. 


If A. be poſſeſſed of a term of years, 
rendering rent, and diſtrains the beaſts of 
a ſtranger for an arrear of this rent, it is 
not ſufficient for A. in his avowry to ſay 


generally quod poſſeſſionatus fuit of the locus | 


in quo ; becauſe A. having taken the beaſts 
ofa ſtranger, he muſt ſhew by what title 


he took them; and this cannot be done 
without alledging a ſeiſin in fee in his leſſor, 


in order to 1hew a right in himſelf to di- 
ſtrain. | 

If A. leſſee for years, lets for years to B. 
by deed indented, and diſtrains B. for rent, 


* 


quod poſſeſſionatus ſuit, and leaſed to B. by 
deed indented; for then B. will be eſtopped 
to controvert 4's title to the land during 
the leaſe; though B. had taken a leaſe of 
his own land from 4. But if the leaſe were 
by parol, then it ſeems he muſt alledge the 
ſeiſin in fee ;—becauſe taking the property 
of another, and there being no eſtoppel 
in the caſe, wherebyhe plaintiff in reple- 
vin cannot controvert the right of A. to 
the land, it ſeems that A. muſt ſhew a right, 
or elſe he cannot maintain the taking of 
another's property. 

But now by the ſtatute of 11 G. 2. c. 19. 
{. 22. reciting that © great difficulties often 
« ariſe in making avowries or conuſance 
* upon diſtreſſes for rent, quit-rents, re- 
ce liefs, heriots, and other ſervices,” it is 
enacted “ that it ſhall be lawful for all 
defendants, in replevin to avow or make 
conuſance GENERALLY, that the plaintiff in 
replevin, or other tenant of the lands and 
tenements whereon the diſtreſs was made, 


enjoyed 


139 


it is ſufficient for him in his avowry to ſay 3 Lev. 146. 
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enjoyed the ſame under a grant or demiſe 

at ſuch a certain rent, during the time 

wherein the rent diſtrained for incurred, 

which rent was then and ſhll remains due; 

or that the place where the diſtreſs was 

taken was parcel of ſuch certain tenements, 

held of ſuch honour, lordſhip or manor, 

for which tenements the rent, relief, he- 

riot, or other ſervice diſtrained, was at the 

time of ſuch diſtreſs, and ſtill remains 

due ; without further ſetting forth the 

grant, tenure, demiſe, or title of the land- 

lord, leſſor, or owner of ſuch manor.” ] 

2 Lutw,1492z f a termor diſtrains the beaſts of ano- 
3 ther damage fegſaut, and the owner of the 
2 Mod. 70. beaſts brings his action of treſpaſs or re- 
contra. plevin, it is not ſufficient for the termor in 
des Fort 256 his juſtification or avowry to fay quod pr/- 

| Monalus ſuit generally; becauſe where the 
termor takes the beaſts themſelves for the 
damages, he muſt ſet forth by what right 
or title he took them, for he cannot ſeize 
another's beaſts for F, damages done to 
that which doth not appear to be his right- 
ful poſſeſſion or property ; and therefore 
the termor to Juſtify this caption in treſpatls, 
or in his avowry, where the proprietor 
ſeeks a reſtitution of his beaſts by reple- 
vin, muſt alledge the ſeiſin in fee in his 
leſſor, and ſo derive a title to himſelf. 
[In treſpaſs, I believe guod poſſeſronatus 

Fuil, is ſufficient. ] | 

= _ But if the avowant for damage feaſon! 
Chis Entr. alledges the locus in quo to be his ſolum & 
564. liberum tenementum, that is ſufficient without 
Owen 51. alledging the ſciſin in fee; for the quan- 
Pyer 171: be tity of the eſtate is not material where the 
| EO avowant 


Tux Law or REPLTIINVs. 141 


avowant poſſeſſes jure proprio; for he hath Brown's Ent. 
ſhewn enough to entitle him to the cap- 1% 
tion, if the locus in quo be his liberum tene- 2 — 
mentum. But the leſſee that poſſeſſes no- 
mine alieno hath no more than a precarious 
poſſeſſion, which 1s either good or bad ac- 
cording to the eſtate of him in whoſe right 
he poſſeſſes ; and therefore if he doth not 
ſhew an eſtate to entitle himſelf to the 
caption, he doth not ſhew any right to take 
them ar all: for it covers the right only to 
ſhew a term, and not a freehold out of 
which it 1s derived. It 1s only the free- 
holder, or his bailiff, or perſon deriving 
under him, that hath authority to take ano- 
ther man's beaſts upon the ſoil; for a 
ſtranger that is no bailiff of the freeholder 
is a treſpaſſer, if he doth it; and therefore 
ita perſon doth not ſhew in his avowry 
that he doth 1t in his own right, or by whoſe 
right he doth, he ſhews no right at all to 
take ſuch diſtreſs. +» 

But if rhe termor inſtead of taking the 
beaſts into his own hands for a compenſa- 
tion of damages, ſhall recur to the Jaw to 
nave amends by action of treſpaſs, quare 
clauſum fregit, ſince here he comes to the 
law only for a co:npenſation for the damages 
done to his poſſeſſion, he hath nothing to 
do but to ſhew his poſſeſſion, unleſs the de- 
tendant ſhew a right to the land itſelf. 

If the grantee of a rent-charge avows for Onft. 64. 
his rent, he muſt alſo alledge a ſeiſin in Hob. 28. 
tee-ſimple in his grantor of the lands out Bro. Abr. tit. 
of which the rent iſſues; for this being a Wo.. pl. 38, 
rent not ariſing from any tenure, doth not 
turn on the rule that governs the feudal 
ſervices, 
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ſervices. The reaſon is, that the avow 

being in the nature of a declaration, the 
avowant, as all other plaintiffs in other 
actions, ought to ſhew to the court, that 


what he ſues for is ſubſiſting, and this he 


But vide 11 


Geo. 2. c. 19. 


ſ. 22. ante 
139. 


Salk. 562. 


Clift. 225. 


doth not do unleſs he alledges a ſeiſin in fee 
in the grantor ; for if the rent-charge was 
granted in fee by a perſon who is only te- 
nant for life, the grant determines by his 
death ; and therefore the grantee ought to 
ſhew to the court, that this grant has ſtill a 
continuance ; which is beſt done by alledg- 
ing a ſeiſin in fee in the grantor, and this 
ſeiſin in fee in the grantor is traverſable. 

If tenant in fee leaſes for years, render- 
ing rent, and brings an action of debt for 
the arrear of rent, he need not alledge any 
ſeiſin in fee in his declaration; becauſe the 
action of debt ariſes from the contract of the 
parties, and was not ſubſtituted by the feu- 
dal law in the place of forfeiture; and 
therefore in debt for rent, the leſſor only 
declares quod cum demifit ſuch lands to A. 
for ſuch a term, rendering ſuch certain 
rents, by virtue of which demiſe A. en- 
tered, Cc. 

But where in debt for rent the plaintiff 
ſues As ASSIGNEE OF THE REVERSION AND 
RENT, it ſeems by the precedent, that he 
mult alledge a ſeiſin in fee in the leffor; 
becauſe ſince the plaintiff did not demile 
himſelf, he muſt ſhew who did, and that 
the reverſion came by ſuch aſſignment, to 
him, in order to make his title to the ac- 
tion. For it ſeems abſurd that the plaintifl 
ſhould ſay, that the firſt leſſor granted tlie 
reverſion to him, without firſt ſnewing that 

he 
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he had it in himſelf. Hence it ſhould ſeem 
to be neceſſary even in debt for rent, to 
alledge in this caſe a ſeiſin in fee in the 
firſt leſſor, for he doth not come in as a re- N 
preſentative of the contractor, but as aſ- 
ſignee of the reverſion; and therefore muſt 
ſnew the particular eſtate of the reverſioner. 
In avowries there muſt be always a place Sid 10. 20. 
CERTAIN mentioned where the caption was; Hob. 16. 
as the avowant muſt admit the caption to 
be in the place mentioned in the declara- 
tion, in order to ſhew the cauſe of taking it 
there; for if the avowant ſhould lay the 
taking in another place than the plaintiff 

hath done, without traverſing the place men- 
tioned in the declaration, this would be 
altogether bad: becauſe the avowant nei- 
ther confeſſes and avoids, nor traverſes the 
declaration, and therefore ſuch plea is nu- 
gatory, and not to the purpoſe. 

Where a man avows in his own right, Danv. 653. 
the form is quod bene advocat captionem & Cro. Jac. 372 
juſte, Sc. Where he makes conuſance in Whedon v 
right of another, he ſays, bene cognovit cap- 
tionem, Sc. Though this be the regular 
form, yet it had been held upon demur- 
rer, that where the defendant avowed in his 
own right by bene cognovit captionem, c. 
it was well enough ; becauſe the avowry is 
2 confeſſion of the caption, which both the 
words advocat and cognovit do confeſs, and 
avoids the injuſtice of ſuch caption for the 
reaſon mentioned in the avowry. 
lf the defendant avows for rent being Dalifon fin. 
in arrear at AMicbhaclmas, & tempore captio- Benl. 72. 
nin ;—this is good, though he doth not ſay, Cr. Jac. 283 
gued adhuc aretro exiftit : for the avowant 

avoids 
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Croc Jac.283 
Bow 12s v. 
Poo:. 

Bulſt. 139. 
S. C. 


Hob. 208. 


of a rent- charge, where he may claim the 


yet the avowry is good ;—becauſe where 
there are two titles ſet forth in the avowry, 


life of the wife, and the huſband dies, and 
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avoids the injuſtice of the caption, if he 
ſhew that the rent was in arrear at the time 
he took the beaſts. Nor is he obliged to 
ſay quod adbuc aretro exiſtit, to excuſe him- 
ſelf from an unlawful detention ; becauſe, 
after the beaſts are once impounded, no 
ſubſequent tender or payment can make 
the detention unlawful in this action. 

In an avowry by huſband and wife in 
right of his wife, for arrears of a rent- charge 
incurred before the coverture, the avowry 
concludes, © and becauſe at Michaelmas, 
&c. 20l. was in arrear aud not paid to the 
buſband and wife, he diftrained and avows, 
&c.” It was objected, that by his own 
ſhewing the arrears were not due to him- 
ſelf and his wife, and therefore the avowry 
ill; but the objection was over ruled, be- 
cauſe if he had ſaid, © for 20l. arrear be 
diſtrained. that had been good, and the 
reſt was held ſurpluſage. 

If one avows as adminiſtrator for arrears 


arrears in his own right, and it appears 
that the avowry 1s not ſo framed as to en- 
title him to the arrears as adminiſtrator, 


and only one ſufficiently alledged, that one 
title only gives him as good a right to the 
rent as both, and therefore he ought to re- 
cover, and the avowry as adminiſtrator ſhall 
be ſurpluſage. As if a rent-charge be 
granted to the huſband and wiſe during the 


the wife avows as adminiſtratrix to her huſ- 
band, where ſhe might avow jure proprio, 
| yet 
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yet ſhe having a title to it in her own right 
by the grant, the avowry 1s good. 
If a man avows for an entire rent, where Sund. 282. 
it appears that he hath title only to a 284. 
moiety of it, the avowant cannot recover; Duppa-'v 
becauſe he hath not avowed according to 2 
the circumſtances of his caſe, and therefore 0, 3 8 
cannot make out his title as he hath laid it. 651. 
Suppoſe A. and B. were jointenants of a Yelv. 23. 
rent, and A. diſtrains and avows for the Ik Care 
whole, this ayowry is bad; for if it ſhould R. 18 
ſtand, and A. ſhould recover his moiety, 565. a. 
then there muſt be two ſuits for one joint Ro. Abr. 320 
demand, which would be vexatious and er — 
abſurd. And in this caſe the avowry and "A 
action of debt ſtand on the ſame reaſon, 
and agree. | 
So likewiſe coparceners mult join in avow- g Ik. 5 
ry; therefore if one jointenant or coparce- Carch. 364. 
ner diſtrains alone, he mult avow in his 
own right and as bailiff to the other. 
If in the avowry the leſſor avows for only Cro, Car. 
part of an half year's rent that is due, and 8 * 
doth not ſhew that the reſidue is ſatisfied, 7 
ſuch avowry is ill; becauſe where a certain, 1 ; 
rent is due it muſt be demanded at once ; © * 
for if part only ſhould be demanded, and 
. the reſidue not appear by the avowry to be 
ſatisfied, and the avowant ſhould recover 
that part which he demands, he may then 
multiply ſuits by ſuing for part of his rent 
at one time and part at another, which 1s 
againſt reaſon, and the end and policy. or 
the law. And in this alſo, the avowry 
and action of debt for rent, agree. 
If executors avow on the 32 H. 8 c. 37. Cro. Eliz. 


for the arrears of a rent in fee granted to . 1 


1. the Willoughby, 
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the teſtator, they muſt- ſhew that the lands 

liable to the rent: charge continue in the 

hands of the tenant or purchaſer in whoſe 
time the rent ſued for incurred; becauſe, 

this remedy being given by the ſtatute, the 

method preſcribed by the ſtatute muſt be 
obſerved. 

2 Mod. 4,5. In an avowry for a heriot, the avowant as 
bailiff to J. S. bene cognovit captionem avVe-. 
riorum prædicterum in prædicto loco, without 
ſaying, tempore quo, Sc. and yet held good; 
becauſe the acknowledging the caption as 
ſet forth in the declaration, admits it to be 

at the time laid there. 

Lit. Sect.317 If two tenants in common diſtrain for 

Ts 193 rent, they muſt make ſeveral avowries; 

Cro. Eliz, becauſe they claim the rent and reverſion 

530. by different titles, and therefore muſt ſeve- 
rally ſet them forth in diſtinct avowries. 

5 Co. 19. a. If two perſons diſtrain an ox, or an horſe, 

3 and are obliged to make different avowries, 
both avowries muſt abate; becauſe if both 
ſhould ſhew cauſe to have return, the court 
could not give judgment for both, and 
therefore neither can have it. 

Hutton 4. In an avowry for heriots, you cannot 

-—— 4% avow for a heriot generally, but you muſt 

9% 179.  avow for the beſt beaſt or the two beſt 
beaſts of the tenant, as the caſe is; for 
otherwiſe the plaintiff would be ouſted of 
his plea in bar, that the tenant left no 
beaits. 

II. Of the ſeveral pleas to avowries. 
21H.8.c.1g. Though the avowant may now by the 
ſ. 3. ſtatute avow as in lands holden of him and 

within his fee and ſeigniory, yet it is pro- 
vided by the ſaid act, that the plaintiffs 
and 
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and defendants in writs of replevin and ſe- 
cond deliverance ſhall have like pleas and 
like aid-prayers in all ſuch avowries, conu- 
ſances and juſtifications, as they might have 
had before, and as though the ſaid avowry, 
conuſance or juſtification had been made 
after the due order of the common law, 
pleas of diſclaimer only excepted. For 
this reaſon, and becauſe tne lord is ſtill 
left to his avowry according to the com- 
mon law, it will be neceſſary to conſider 
the ſeveral anſwers and pleas that at com- 
mon law might have been made to the 
avowry ; and herein, 
1. Of the diiclaimer. | 
2. Of the plea hrs de ſon fee. 
3. In what caſes the tenure was traverſable. 
4. In what caſes the ſeiſin of the ſervices 
was traverſable. 
Of the diſclaimer. 
And here it is to be obſerved, that at Raft. Ent. 
common law the avowry was always upon 224» 225- 
ſome certain perſon, and if ſuch perſon Doct. Plac. 
claimed or pretended no right to the te- CO Lit. 102. 
nancy, he might have difclaimed. By ſuch a. 268. b. 
diſclaimer he denied to hold the tenancy 
of the land at all. It was a renunciation of 
his homage and fealty, and that he would 
not hold of the lord upon any terms. And 
therefore the lord, on ſuch diſclaimer, 
was intitled to the reſtitution of the land 
itſelf, which was originally given for the 
ſervices avowed for: and in order to bring 
back the land itſelf, the lord had a writ of 
right, ſetting forth the proceedings in the 
replevin, and ſuch diſclaimer. Hence we 
may ſee the reaſon why there could be no 
L 2 diſclaimer 


Do& Plac. 
132. 
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diſclaimer to any avowry on the ſtatute of 
H. 8. becauſe the avowry on the act is not 
on any perſon CERTAIN, but on lands within 
the lord's fee and ſeigniory; and therefore 
whoever takes up the defence to ſuch 
avowry muſt be only a perſon concerned 
in the tenancy ; becauſe if an entire ſtran- 
ger ſhould take up the defence, and be 
allowed to diſclaim, the lord could not 
have return of his diſtreſs, but muſt take 
his wnt of right for the lands themſelves; 
and 1n the proſecution of that writ he could 
not prevail, as the rightful tenant would 
appear to bar him, and ſo the lord be diſ- 
appointed both ways. 

But a diſclaimer cannot be where a man 
levies a fine, of a ſeignory, and the conu- 
ſee brings a per que ſervitia to have the 
attornment of the tenant ; becauſe the lord 
will not be entitled to the ſervices, or to 
the land itſelf in caſe of a diſclaimer, until 
he hath poſſeſſion of ſuch ſervices by at- 
tornment; therefore the tenant in the per quæ 


ſervilia ſhall not diſclaim, inaſmuch as the 
lord, upon ſuch diſclaimer, cannot have a 


right to the land itſelf. But whenever the 
lord is in poſſeſſion of the ſeignory, and 
purſues his right for the ſervices by reple- 
vin, ceſſavit, or the like, there the tenant. 
may diſclaim; becauſe the lord on ſuch 
diſclaimer ſnall have the land itſelf, which 
was originally given for ſuch ſervices. 

Here it is to be noted, that the ' tenant 
muſt be a perſon capable of che act of diſ- 
claimer; for if he be an infant, ſuch diſ- 
claimer ſhall not turn to his prejudice, by 
reaſon of his indiſcretion. 


So 
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So where the tenant is ſeiſed of the lands Doct. Plac. 
in right of another, in order to preſerve 3 132. 
ſuch right; and therefore the diſclaimer of 
the abbot ſhall not hurt the church, nor of 
the huſband, the wife ; becauſe they are in- 
truſted by law to 1 the right of the 

tenancy, and not to deſtroy it. 
3 . be a lord, meſne and tenant, and _ Plac. 
the meſne diſclaim the right of the meſnalty, * 
the meſnalty is extinct; and the tenant 
holds of the ſuperior lord, as the meſne G 
held over; for here, by ſuch diſclaimer, 
the lord cannot have poſſeſſion of the land, 
becauſe the tenant's intereſt therein by the 
diſclaimer of another cannot be hurt; but 
the lord comes nearer the tenancy by ſuch 
diſclaimer, becauſe, if the tenant dies with- 
out heirs, the eſcheat of the lands is imme- 
diate to the lord and not to the meſne. 

In a formedon, which the ſtatute de donis Doct. Plac. 
hath given to recover the lands and not (33. 362 
damages, if the tenant diſclaim, the de- 0 
mandant ſhall recover the land itlelf imme- 
diately; but in an aſſiſe and writ of entry, 
where the demandant ſeeks damages as well 
as the land, it is not enough for the 
tenant to diſclaim, becauſe then every 
diſſeiſor, when the action is brought againſt 
him, would diſclaim, in order to ſcreen 
himſelf from damages; but the demandant, 
notwithſtanding fach diſclaimer, may aver 
that he was tenant of the land, in order 
to have his damages. 

If a precipe be brought againſt two, and Dog, Plac 
one diſclaim, the whole frank-tenement 133. 
veſts in the other. But if one pleads non- 
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Doct. Plac. 
134. 


Raſt Ent. 
566. b. Sce 
the form of 
the plea. 
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tenure, the whole does not veſt in the 
other ; bacauſe though the other be not 
ſeiſed of them, yet a right may remain in 
him, and his pleading that he doth not 
hold the lands, doth not veſt the right in 
another. 

If one diſclaims, and the other pleads 
non-tenure, the demandant may enter into 
the whole ;—hecauſe by the diſclaimer of 
one, the tenancy ſhall not veſt in the other, 
who hath no ſciſin againſt his own plea of 
non-tenure ; and thereforth the demandant's 
right of entry 1s open to him. 

If a praecipe be brought againſt two, and 


one makes default after default, and the 


other diſclaims, the demandant ſhall reco- 
ver the whole; becauſe the default bars one, 
and the diſclaimer the other. 


Of the plea of hors de ſon fee. 


As the tenant may difclaim, ſo he may 
plead extra feodum ; and ſuch plea doth not 
amount to a diſclaimer; for if they ſhould 


. conſtrue the plea of extra feodum to amount 


to a diſclaimer IN ALL CasEs, then thoſe 
tenants that were boundaries of manors, 
would be exceedingly haraſſed by the neigh- 
bouring lords. And therefore as the tenant 


might diſclaim, which is an entire renun- 


ciation to hold of the lord, and whereby 
the tenant diſclaims to pay thoſe ſervices 
as the price of the land itſelf, ſo he may 
picad hors de ſon fee; — which is taking upon 
him the ſtate of the land, and acknowledg- 
ing to hold by fuch ſervices, if he be 
within the ſeignory of the lord. For in 


this plea he dota not renounce the ſervices, 


for 
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takes up the land under the ſervices the 
lord demands of him, and owns them as 
the price of the land, in caſe the lord be 
entitled to ſuch ſervices. And thereſore 
the tenant may plead extra feodum as well 
as diſclaim in replevin; becauſe he may 
ſhew that he is willing to hold by ſuch 


ſervices, in caſe the lord be entitled there- 
unto. 


for that is the plea of diſclaimer, but he 
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If che lord brings a writ of mortdaunceſ- DoR. Plac. 


tor for his ſervices, the tenant cannot plead 216. 


hers de ſon fee ; becauſe there the lord makes 
title in his writ, and the tenant muſt anſwer 
to the title ſet out in the writ; therefore 
he cannot plead generally, out of his fee, 
for that doth not anſwer the title in the 
writ: but he muſt plead that the plaintiffs 
anceſtor did not die ſeiſed, which goes to 
the title in the writ. 


If the lord in replevin do not avow upon DoR. Plac. 
lis VERY tenant, but upon a ſtranger, ſuch 216, 217. 
ſtranger, when he comes in, may plead 2 Co. 20. b. 


that he himſelf is extra fecdum ; for having 
never held of the lord, the lord cannot 
maintain his avowry; the lord cannot ſay 
that he held of him, if the tenant never 
was in his homage. This plea of hors de 
ſan fee is the only plea that a mere ſtranger 
to the avowry, yet made party by ad prayer, 
may plead in ABATEMENT of the avowry. 


But to explain this matter fully, we muſt Co. Lit. 268 


conſider the anticat avowry of the lord upon 
diſſeiſins committed. On ſuch dliſſeiſin, 
the diſſeiſor did not become tenant to the 


lord, (not even if the lord had accepted 


rent of him) ſo as to prevent the diſſciſce 
3 from 
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from compelling the lord to avow on him; 
though by ſuch acceptance of rent the diſ- 
ſeiſor was eſtopped to ſay, he was not his 
tenant ; and the lord guoad him was alſo 
eſtopped from ſaying, that he was not his 
lord. So that if the difſeiſee died without 
heirs, the lord could not enter into the te- 


nancy, having already, by his own accept- 


ance of the rent, admitted the land to be 
full of another ; but between the lord and 
diſſeiſee, there was no eſtoppel at all: be- 
cauſe the diſſeiſin being a tortious act, if 
the lord did collude with ſuch diſſeiſor, that 
ſhould be no prejudice to the diſſeiſec. 
And it was often ufual on ſuch diſſeiſins, 
for the lord to obtain more rents from ſuch 
diſſeiſors; and when the diſſeiſee came to 
take poſſeſſion and put in his beaſts, the lord 
would diſtrain the beaſts of the diſſeiſee, 
and avow on the diſſeiſor for the rents that 
he had accepted from him. Now on ſuch 
avowry of the lord, it was a dangerous plea 
for the diſſeiſee to ſay, that © the diſſeiſor 
was out of the fee of the lord,” becauſe the 
acceptance of ſuch rents and ſervices from 
the diſſeiſor brought him within the lord's 
fee; and therefore the diſſeiſee was com- 
pelled to ſhew the ſpecial matter, that he 
was very tenant to the Jord ;—that he had 
paid the ſervices, or tendered them, that 
were due ; and that the lord ought to avow 
on him : the which was in abatement of the 
lord's avowry, becauſe it deſtroyed that 
avowry upon his beaſts for the ſervices 
which the lord accepted from the diſ- 
eiſor, and compelled the lord to avow the 
caption of his beaſts for the tenure that 


was 
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was really due from the diſſeiſee to the 
lord. But as an inducement to this he 
was obliged to ſhew that the rent was ten- 
dered, or not in arrear, that the injury 
might appear on the lord's fide, and that 
he did not accept of another for want of 
payment for him: and as the diſſeiſee 


might have entered himſelf and put in his 


beaſts, ſo he might have let to another, who 
might likewiſe put 1n his beaſts; and then 
if the lord had avowed upon the diſſeiſor, 
ſuch leſſee might have ſhewn, that there 
was a very tenant, the diſſeiſce who had 
aid or tendered the rent to the lord, and 
had made a leaſe to him who put in his 
beaſts which were diftrained. For the leſ- 
ſee, who kept poſſeſſion for the diſſeiſee, 
had the ſame privilege that the diſſeiſee 
himſelf had, to plead this ſpecial matter; 
becauſe he ſhould not be hable to the fer- 
vices unjuſtly accepted from ſuch diſſeiſor; 
and he had a right to pray in aid of ſuch 
diſſeiſee, that the diſffeifce who had the 
title-deeds of the land, might be brought 
in to make out his right; or, if he fail, 
that the leſſee might have the writ de ple- 
gits acquietandts againſt ſuch leſſor. 

So it is, if the very tenant in poſſeſſion 
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made a leaſe to A. for years, and the lord? 3 


had diſtrained A. and avowed upon a mere 
ſtranger A. might upon ſpecial matter, 
have prayed in aid of the leſſor, and by that 
means have brought him in to defend the 
tenancy from the diſtreſs of the lord, by 
compelling the lord to avow upon the leſſor: 
for A. being only a termor cannot plead the 

payment of the rent and ſervices without his 


leſſor, 


Co. Lit. 268. 
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leſſor, who is the very tenant; and when 
the leſſor is brought in, if the ſervices are 
really done, that abates the lord's avowry. 
If they are not performed, the lord ſhall 
have return of his pledges, but then 4. 
hath a remedy over againſt his leſſor by 
writ de plegiis acquietandis. 

But if the diſſeiſor had died ſeiſed, and 
the lord had accepted rent from the heir 
of the diſſeiſor who came in by title, the 
lord was obliged to avow on ſuch heir ; and 
the entry of the diſſeiſee. or the right of 
putting in his beaſts, or demiſing to his 
tenants, was taken away; and then the diſ- 
ſeiſee was not very tenant, nor could he 
compel the lord to avow upon him until 
he recovered his right in the real action. 
Lord Cite ſays, the feoffee of the diſſeiſor 
is in the ſame condition with the heir. Bur 
guzre of this, unleſs it be in antient times, 
when a feoftment was conſtrued to toll an 
entry, as well as a deſcent. 

When the lord avows upon a ſtranger, 
and takes the beaſts of a ſtranger, who 1s 
neither very tenant nor leſſee of the very 
tenant, ſuch ſtranger can plead nothing but 
hors de ſon fee; becauſe he hath nothing to 
do with the right of rent, ſince the avowry 
is not on the very tenant, But ſuch ſtranger 
may diſengage himſelf by the plea of hors 
de ſon fee, becaule the lord hath not ſhewn 
juit cauſe of caption of ſuch beaſts, if he 
hath not maintained his avowry by proving 
ſuch ſervices are due from the perſon he 
avowed on. 


When 
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When the tenure is traverſable. 
And this is when the tenant doth not 3 Co. 33, 
entirely withdraw himſelf out of the homage 259: 
of the lord, but doth not admit the ſame 32 
ſort of fervices as the lord hath avowed for. Cro. Eliz. 
As if the lord avows for fealty, rent, and 799. 
ſuit of court, and alledges ſeiſin of all; if 
the ſervices were really but fealty and rent, 
the tenant in ſuch caſe may traverſe the 
tenure that is, he may admit that he holds 
by fealty and rent, and as to the rent that 
there is nothing in arrear, and traverſe the 
tenure with an ab/qze hoc that the tenancy 
was held by fealty, rent, and ſuit of court, 
modo & forma prediftd, c. And in this 
caſe, though the avowry had been only for 
rent arrear, yet if the tenure thus traverſed 
be found againſt the lord, he ſhall not have 
return, becauſe the point in iſſue is found 
againſt him. The reaſon is, becauſe the 
tenure is the lord's title, and the lord muſt | 
let forth his title as it really is; and there- \ 
tore if it be by knight's ſervice, he mult tet ( 
forth by knights ſervice; it it be by fealty 
only, he muſt ſer it forth ſo; it it be by fealty 
and rent, he muſt ſet forth in that man- 
ner; and if the lord fails in making out the 
title he hath ſet forth, there is an end of 
the lord's avowry, becauſe he doth not 
prove the title he hath alledged. But if 
the lord ſets out a title by 10s. rent, the 
tenant cannot ſay that he holds by 5s. 40, 
que hoe that he holds by log.; becaule 
che tenant holds by rent-ſervice, whether 
more or leſs, and the quantum of the 
rent doth not alter the nature of the ſer- 
vice, whether ic be leſs or more. And 
after 
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after the ſtatute of gui emptores the ſervices 
were (ſubdivided, but the tenure remained 
the ſame ; and therefore it would have been 
a dangerous thing after the ſtatute, when 
the ſervices were ſubdivided and apportion- 
ed by the alienation of the tenant, to have 
ſuffered the tenant to have traverſed the 
quantity of the ſervices, which were more 
or leſs according to his ſhare of the land. 
They allowed him to traverſe the ſeiſin, 
as is {aid hereafter, becauſe the lord could 
not recover more of him in replevin than 
the ſervices of which he was ſeiſed. 

But the wHoOLE tenure is Nor traver(- 
able; as 1n the aforeſaid caſe, the tenant 
cannot plead that he holds the tenancy of 
a ſtranger by ſuch ſervices, abi; bc that 
he holds them of the avowant : becauſe by 
ſuch plea the tenant withdraws himſelf en- 
tirely from the homage of the lord, and 
where he does that, his proper plea is a di/- 
claimer or hors de ſon fee. 

Where the ſeiſin is traverſable. 

And this is where the tenant doth not 
only take the eſtate of the land upon him, 
but admits alſo the tenure by the ſame 
ſort of ſervices, and diſagrees with the lord 
only in the quantity. As if the lord avows 
for 10 5. rent, where the original reſerva- 
tion was only of 55. and the lord had ob- 
tained the ſciſin of the 105. by coercion ot 
diſtreſs, the tenant may traverſe ſuch ſeiſin, 
and thereby avoid ſuch encroachment in 
the avowry. For the tenant in this caſc, 
cannot plead vors de ſon fee, becauſe he is 
plainly within the homage of the lord; nor 


can he traverſe the tenure, becauſe that is 


by 
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by the ſame ſort of ſervices as are avowed 
for. Bur he may traverſe ſuch ſeiſin of 
ſuch ENCROACHED ſervices, becauſe what 
the Jord had obtained by coercion, can be 
no foundation to ground a right upon. 
But if ſuch ſeiſin of the 10 s. rent had been 
obtained by the voluntary payment of the 
tenant, he cannot traverſe ſuch ſeiſin, nor 
avoid the payment of ſuch encroached rent 
in the action of replevin ; for the tenant 
cannot traverſe the tenure for the former 
reaſon, nor the ſeiſin, becauſe that iſſue 
muſt be againſt him, in regard the caſe 
ſuppoſes the lord to be actually ſeiſed by 
his voluntary payment; and therefore where 
the ſingle iſſue is whether the lord is ſeiſed 
or not, it muſt be againſt the tenant in his 
poſſeſſory action. ä | 

The tenant however may avoid ſuch en- 
croached rent by ne injuſte vexes ; becauſe 
that 1s a writ of right, where the mere right 
to ſuch ſervices may be controverted and 
conſequently the bare ſeiſin of the ſervices 
will not avail the lord, unleſs they were 
originally reſerved. For when the bare 
right to the rent is in queſtion, there can 
be no reaſon to compel the tenant to pay 
that for ever, which he once paid though 
voluntarily in his own wrong. So it is in 
a ceſſavit brought by the lord, becauſe 
the mere right to the ſervices is contro- 
verted in it. | 

If the tenant, inſtead of ſuing a replevin C _ 
for the diſtreſs taken by the lord for thoſe Hoa. Pl. 
encroached ſervices, brings an action of 318. 
treſpaſs againſt the lord, there the ſeiſin 
thall not conclude the tenant. So in an 


aff 
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Mie, or writ of refſcous, brought by the 
lord; becauſe if the lord hath really no 
right to the encroached ſervices the lord is 
puniſhable as the treſpaſſer for taking the 
tenant's beaſt; and when there is no uit 
cauſe of caption the tenant may reſcue ; 
and if the lord bring a writ of reſcors, the 
mere right to the ſervices will come in 
queſtion ; and if that appear againſt tic 
lord, the tenant hath a right to reſcue the 
beaſts diſtrained. 

9 Co. 34 a. But even the traverſe of the ſeiſin in the 
- avowry is to be underſtood with thetic re- 
ſtrictions. | 
For 1. The iſſue in tail may traverſe the 
ſeiſin of ſervices of the ſame nature, though 
the lord had obtained ſuch ſeifin by the 
voluntary payment of the donee in tail; 
becaule the donee, during the continuance 
of the intail, cannot charge or incumber 
the lands intailed, ſo as to bind or affect 
the iſſue; and for the ſame reaſon the ſuc- 
ceſlor of a biſhop or prior, ſhall traverſe 
the ſeiſin of the encroached rent given b 


the voluntary payment of their prede- 
ceſſors. 

2. So the VERY tenant ſhall traverſe ſuch 
ſeiſin, if he hath a deed to ſhew by which 
the ſervices were reſerved; for the deed 
deſtroys that title which the ſeiſin of the 
. ſervices gave the lord, if theſe ſervices 


appear not to have originally been referv- 
ed. 


g Co 34. b. 3. The ſeiſin of ſervices by incroach- 
ment is not material where there is no 
tenure; becauſe, where there is no tenure, 


the 


DoR. Plac. 
318. 


9. Co. 34. à. 
Dot. Plac. 
318. 
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the tenant may plead hors de ſon fee, and 
ſo diſcharge himſelf from aL ſervices. 
4. If the ſeiſin was not within the ſta- 9 Co. 34. b. 
tute of limitations, the tenant may plead 
the ſtatute to defeat the ſeiſin of the lord 
before the ſtatute of limitations; for this is 
a ſtatute bar to quiet mens poſſeſſions 
againſt ſtale demands. But the tenant in 
ſuch plea muſt acknowledge the tenure, 
to give the lord a writ of cuſtoms and 
ſervices, which being an action of an high- 
er nature, hath longer time of limitation 
allowed to it than a poſſeſſory action. 
5. In avowries the tenant ſhall not plead Doct. Plac. 
ne ung; ſeiſie de ſervices generally, becauſe 132. 
this amounts to a traverſe of the tenure; 9 Co. 34. b. 
ſince if a man had never been ſeiſed of an 
immemorial ſervice, he can have no right 
to it. And in ſuch a caſe the tenure ought 
to have been traverſed, which ſtands con- 
feſſed in this plea, ſince he hath not tra- 
verſed quod non tenutt. 
6. The ſeiſin is not traverſable but only 9 Co. 35. a. 
of ſervices for which the avowry is made, 
except a ſeiſin be alledged of ſervices of 
a higher nature, which include thoſe in 
the avowry. As if the tenure be by ho- 
mage, fealty, rent, and a pound of pepper, 
and the lord alledges a ſeiſin of all; and 
avows only for the pound of pepper — 
the tenant cannot traverſe the ſeiſin of the 
rent, becauſe it is not material whether the 
lord was ſeiſed of the rent or not, to make 
out his demand for the pound of pepper. 
Vet it the tenure be by homage, eſcuage, 
and rent, and he alledges ſeiſin of all, and 
avows for homage which is included in 


eſcuage 


160 


Co. Ent 573. 
b. 
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eſcuage, there, by traverling the ſeiſin of 
the eſcuage, you traverſe the ſeiſin of the 
homage, which the lord demands in his 
avowry. 
4. Of the judgment in replevin. 

It is already obſerved that on the exe- 
cution of the writ of replevin by the ſhe- 
riff, the beaſts diſtrained are actually re- 
turned to the plaintiff, ſo that he hath the 
poſſeſſion and uſe of the cattle pending the 
ſuit; conſequently if the plaintiff in reple- 
vin hath judgment, it can only be for da- 


mages; and therefore the entry is, qucd 


(the plaintiff) recuperet verſus the defendant, 
damna ſug occafione praemiſſ®, ſed quia neſ- 
citur quae damna praed. the (plaintiff) ſu/ti- 
nuit occaſione praemiſſ”, [that the plain- 
tiff recover againſt the defendant his 
damages by occaſion of the premiſſes, but 


| becauſe it is unknown what damages the 


24 Book of 
Judgm. 203 


Carth. 362. 


5 Mod. 118. 


Salk. 520. 


aforeſaid (the plaintiff) has ſuſtained by 
occaſion of the premiſſes, ] a writ of enquiry 
is awarded to enquire ; quae dammna pracd. 
(the plaintiff) ſinuit tam occaſione prae- 
miſſ”, quam pro miſis et cuſtagiis ſuis, per 
ipſum circa jeffam ſuam in hac parte appyſitis, 
[what damages the aforeſaid (the plaintiff) 
hath ſuſtained, as well by occaſion of the pre- 
miſſes, as for his coſts and charges by him 
about his ſuit in this behalf expended. ] 
And on the return of this inquiſition, the 
plaintiff hath final judgment, quod recupere! 
verſus praefatum (the defendant damma /i3 
praed. ad, &c. per inquiſitionem pracd. in 


Co.Ent.575* form praed.” comperta, nec non, &. cd 


1 


(the plaintiff) ad reguiſttianem ſuam pro in ift 


ils 
[2 
Fo 
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& cuftagiis ſuis præd. per curiam bic de in- 
cremento adjudicata ; que quidem damna in toto 
ſe attingunt ad, &c. S. pred” (the defend- 
ant) n miſericordid.— That he recover 
apainſt the aforeſaid (the defendant) his 
damages aforeſaid to „. by the inquiſi- 
tion aforeſaid in form aforeſaid found; and 
moreover . to the ſame (the plaintiff) 
at his requeit, for his coſts and charges 
aforeſaid by the court here of increaſe ad- 
judged, which damages in the whole 
amount to . and the aforeſaid (the 

— in mercy.” | 
This writ of inquiry. muſt be underſtood 
to iſſue where the plaintiff hath judgment 
on a demurrer, &c. and not on a verdict; 
for if there be a verdict for the plaintiff, 
the jury on that verdict aſcertains the da- 
mages that the plaintiſ hath ſuſtained by 
the unjult caption and detention, and alſo the 
colts of ſuit, and then there is no occaſion 
for a writ of enquiry. The judgment is, 
% qucd (the plaintiff) recuperet verſus (the 
detendant) damna predicia per juratores præ- 
dictos in forma prædicte aſſeſſa, nec non, &c. 
pro miſis, Sc. de incremeuo adjudicata, 
&c. And the defendant i mijericordia,” 
« that the plaintiff recover againſt the defend- 
ant the damages aforeſaid by the jurors afore- 
tad in form atoreſaid aſſeſſed; and more- 
over . for colts, &c. of increaſe ad- 
Judged, &c. and the defendant in mercy.” 
Oa the other hand, if judgment be tor the Co. Ent. 372 
avowant on demurrer, then the entry is, ar 
** quod (the plaintiff) 21“ capiat per breve ſuum On 
pred” fed fit in miſrricordid pro falſo clamore ” 
Ju, & pred” (the defendant) cat inde fine 
1 : de, 


162 
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die, &c. & babeat retornum averiorum pred' 
detinend fibi irrepleg' in perpetuum, & qua- 
liter, &c. vic conſtare faciat hic, &c. & 
quod præd (the defendant) damna ſua oc- 
cafione pr emiſſ® recuperare debeat ; ſed quia 


21H. 8. c. 19. neſcitur, &c.·— That the plaintiff take no- 


thing by his writ aforeſaid, but be in mercy 
for his falſe claim, and the aforefaid (the 
defendant) go hence without day, &c. and 
have the return of the beaſts aforeſaid de 
tained to him irrepleviſable for ever, and 
in what manner, &c. the ſheriff make ap- 
pear here, &c. and that the aforeſaid (the 


defendant) * to recover his damages 


2d Bock of 


Judgm. 206. 


by occaſion of the premiſſes; but becauſe 
it is unknown, & c.“ 

But if there be a verdict for the avow- 
ant, the jury in that verdict aſcertains the 
damages, and then there needs no writ of 
enquiry; but the judgment is entered, quod 
(the defendant) habeat retornum averiorum 


pr ediftorum, &c. Conſideratum eſt etiam quod 
præd (the defendant) recuperet verſus pref. 


(the plaintiff) damna ſua pred” &c. per jura- 
tores præd in forma pred' aſſeſſa, nec non, 
&c.—eidem (the defendant) ad reguiſitionem 


ſuam pro uiſis & cuſtagiis, &c.”— That (the 


defendant) have the return of the beaſts 
aforeſaid, &c. It is alſo conſidered, that 
the aforeſaid (the defendant) recover againſt 


the aforeſaid (the plaintiff) his damages 


24 Book of 


ſudgm. 206 ON a verdict, either for plaintiff or defend- 


aforeſaid, &c. by the jurors aforeſaid in 
form aforeſaid aſſeſſed; and moreover, {.— 
to the ſame (the defendant) at his requeſt 
for coſts and charges, &c.“ : 


So that wherever the judgment is given 


all, 
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ant, that verdict aſcertaining the damages, 
there needs no writ of enquiry to iſſue; 
but where the judgment is not found on 
a. verdict, but on a demurrer or uon profſ* 
of the plaintiff, &c. there the damages muſt 


be aſcertained by a jury on a writ of en- 


iry ; becauſe what damages either party 
— ſuſtained, is a matter of fact, and 


therefore to be ſettled by a jury. But if 


both parties conſent that the court ſhall 
ſettle the damages without a jury, then 
the entry is, ſuper que juſtic. hic ad peti- 
tionem ipſius (the defendant) ex afſenſu pred” 
(the plaintiff) affident damna ipſius (the 
defendant) occaſione premiſſ, &c. ultra 
miſas, &c.” And this judgment is good, 
quia conſenſus tollit errorem. 

[By the 17 Car. 2. c. 7. it is enacted, 
that © wherever the plaintiff in replevin, 
upon a diſtreſs FoR RENT, ſhall be nonſuit 
before iſſue joined, in any court of record, 


the defendant making a ſuggeſtion, in na- 
ture of any avowry or cogniſance for the 


rent in arrear, to aſcertain the court of the 
cauſe of the diſtreſs, —the court, upon his 
prayer, ſhall award a writ to the ſheriff, 
to enquire of the ſum in arrear, and the 
value of the goods or cattle diſtrained. 
And that upon the return of ſuch inqui- 
ſition, the defendant ſhall have judgment 
to recover againſt the plaintiff the arrear- 
ages of rent, in caſe the goods or cattle 


diſtrained ſhall amount unto that value; 


and in caſe they ſhall not amount to that 
value, then ſo much as the value of the 
goods or cattle diſtrained ſhall amount 
unto, with his full coſts of ſuit; and fhall 


M 2 have 
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2 Wilſ. 117. 


Carth. 253. 
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have execution for the ſame by feri facias. 
elegit, or otherwiſe.” And by the ſame 
ſtatute, the like proceeding may be had, 
where judgment 1s given for the avowant, 


or for him that maketh cognizance for any 


kind of rent. And it 1s thereby further 
enacted, that.“ in caſe the plaintiff ſhall 
be nonſuit after cognizance or avowry 
made, and iſſue joined, or if the verdict 
ſhall be given againſt the plaintiff, then 
the jurors that are impannelled to enquire 
of ſuch ifſue, ſhall, at the prayer of the 
defendant, enquire concerning the ſum in 
arrear, and the value of the goods or cat- 
tle diſtrained. And thereupon the avow - 
ant, or he that maketh cognizance, ſha} 
have the like judgment, &c.”' as before. 

By this ſtature the legiſlature intended, 
that the proceeding by writ of enquiry, 


frert facias, and clegit, ſhould be final, tor 


the avowant to recover his damages, and 


that the plaintiff ſhould keep his cattle, 


notwithſtanding the courſe of awarding a 
reletuo hal ends, which is the right judg- 
ment; for the {ſtatute hath not altcred the 
judgment at common law, but has only 
given 2 farther remedy to the avowant. 
The defendant had judgment upon de- 
murrer for a return irrepleviſable, as at 
common law, upon which a writ of en- 
quiry was awarded purſuant to the ſtature. 
And on error brought, it was objected, 
that when the defendant procecds on the 
ſtatute, he ought not to have judgment for 
a return ; but the court held that the judg- 


men 


-- 
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ment was well given, for the reaſons be- 
fore mentioned. 

But where the defendam pleaded non ce- Ca. of Prac, 
pit, and after obtaining judgment of reterno- in C. P. 47 
pabeudo, procured a writ of enquiry of da- 
mages to be executed, the court ſet aſide 
the writ of enquiry, and the inquifition 
taken thereon, —becauſe there had been. no — 
avowry : for the avowry, winch is in the 
nature of a declaration, 1s the only ground of 
an enquiry for the defendant in replevin. . 

Where the jury who try the iſſue, omit 1 Lev. 255. 
to enquire of the rent in arrear, purſuant to 
te ſtatute, no writ of enquiry can be 
AFTERWARDS awarded to ſupply the omiſ- 
ſion; and theretore, in fuch caſe, the 
defendant muſt purſue the common law 
judgment of 7-197 haberds. But where Carth. 362. 
the defendant avows, as overſeer, for 3 WU 442, 
a poor's rate, under the 43 FEliz. c. 2. 
and the plaintiff is nonſuit, or a verdict 
paſſes againſt him, and the jury are diſ- 
charged without enquiring of the treble 
damages, given by that ſtatute to the de- 
fendant, the deſect may be cured by a writ 
of enquiry; becauſe ſuch enquiry is no 
more than an inqueſt of office. 

As to the coits in replevin, it is to be 1 
obſerved, that as the plaintiff in ſuch action 
might have recovered damages at the com- 
mon law, before the ſtatute of Glicefter, 
ſo now by that Ratute, (c. 1.) he is enti- 
tled to Coſts, as a conſequence of thoſe 
damages. But the avowann or defendant 
in replevin had no righit to coſts till the 
7 II. 8. c. 4. which gives damages and 


X 3 coſts 
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2 Rol Rep. 
437- 


Hard. 153. 
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coſts to every avowant, and to every pur- 
ſon making cognizance, or — as 
bailiff in replevin, for any rent, cuſtom or 
ſervice, if his avowry, cognizance or juſti- 
fication be found for him, or a plaintiff 
be otherwiſe barred. The ſtatute of 21 H. 
8. c. 19. extends the ſame benefit to de- 
fendants, avowing, making cognizance, or 
juſtifying, for damage feaſant. 

It has been holden, that altho' the 
power of making an avowry be given to 
an executor by the 32 H. 8. c. 37. which 
is ſubſequent to both the ſtatutes which 
give coſts to an ayowant,—yet ſuch exe- 
cutor is intitled to coſts, altho' they be 
not mentioned in the ſtatute which gives 
the avowry, | 

But it has been reſolved, that the defen- 
dant in replevin ſhall not recoyer coſts, 
if he claim property in the diſtreſs ; be- 
cauſe that is a caſe omitted out of the ſta- 
tutes which give the defendant his coſts in 
replevin. Tamen quære; for by the ſtatute 


of 4 Fac. 1. c. 3. the defendant obtaining 


judgment, ſhall recover coſts in every 
action, wherein the plaintiff might have 
recovered them againſt the defendant, 


Bro. Jac. 520 And therefore in another caſe, where the 


defendant ayowed for an amerciament by 
a court leet, which is equally a caſus omiſſus 
with the former ; it was holden, that the 
avowant ſhould have his coſts, yak, 
When the defendant proceeds by in- 
quiry on the 17 Car. 2. c. 7. he ſhall re- 
cover his full coſts of ſuit, as appears be- 


fore 
And 


Tux Law or —— 


And by the 11 G. 19. which de- 
clares it to be lawful for the defendant in Wo” 
replevin to make a general avowry or cog- 4 
nizance for rent, relief, heriot, or other ſer- : =. 
vice, it is enacted, that © if the plaintiff in 
ſuch action ſhall become nonſuit, diſcon- 
tinue his action or have judgment againſt 
him, the defendant ſhall recover DOUBLE 
coſts of ſuit.” | 

The defendant in replevin avowed the Barnes's 
taking as a ſeiſure for an heriot cuſtom ; and votes, 4c, 
the plaintiff being nonſuited, a queſtion * 
aroſe, whether the defendant was entitled 
to double coſts? And it was holden that 
he was not; for, the avowry not being 
for a diſtreſs, the caſe is not within the 
ſtatute. 

By the 8 & 9 W. 3. c. 11. it is Suach Barn, 
that where ſeveral perſons ſhall be made 
defendants in any action or plaint of treſ- 
' paſs, &c. and any one or more of them 
ſhall be acquitted by verdict, every perſon 
ſo acquitted ſhall recover his coſts.” But 
it has been holden, that this ſtature does 
not extend to actions of replevin; for the 
word e, as it is there uſed, only re- 
lates to tre paſſes vi et armis.] 


As to the Retorno Habendo, and ſecond Deli- 


Ver ance. 


In all caſes where the defendant in re- 
plevin avows and hath judgment, on ſuch 
avowry he ſhall have return of the beaſts 
awarded; becauſe the avowry allows the 
caption, but avoids the injuſtice thereof, 
by ſhewing he had good cauſe of taking 

M 4 1 
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Bro. Abr. tit. 
Retorn des. 
Avers, pl. 28. 
Vent. 249. 
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ſuch diſtreſs; and conſequently, if ſuch cauſe 
of caption be approved of by the court, 
tney muſt, in juſtice, return the piedge to 
the avowant. 

And where the defendant, inſtead of an 


avowry, pleads to the writ of replevin ; 


that is, where he does not admit the cap- 
tion and avoid the injuſtice of it, but by 
plea inſiſts, that the plaintiff ought not to 
have the writ of replevin, whether he the 
defendant rook them or not ; yet here the 
defendant in ſome cates ſhall have return 


without any avowry or conuſance made.— 


And in order to ſettle this, it will be neceſ- 
lary to take up a diſtinction already ob- 
ſerved, between pleas that diſaffirm property 
in the plaintiff, and pleas that admit pro- 
perty in the plaintiff. As if the defend- 
ant in the replevin pleads property in the 
beaſts in himſelf, or in a ſtranger, (whe- 
ther 1t be pleaded in abatement of the 
writ, in bar of the action, or in juſtifica- 
tion,) if the detendant prevails in it, he 
ſhall have return wITHOUT ANY AVOWRY ; 
becauſe it theſe plcas be true, they deſtroy 
all right of complaint in the plaintifF for the 
caption and retention: and if the plaintiff 
hath no right to the writ of replevin, under 
the preſent form, nor under any other, he 
ought to have no benefit from his unjuſt 
complaint ; ; and therefore the court mnſt 
award reſtitution of the beaſts to the de- 
ſendant, out of whoſe poſſeſſion they were 
taken by the replevin: 

But if the defendant pleads property i 
the plaintiff, and J. $8.—though this 3 ca 
abates the writ under the preſent form, * 

5 


1 
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by admitting the property in the plaintiff, 
it ſhews that the plaintiff and 7. S. have a 
right to a replevin, tho? under another form, 
and conſequently the defendant ſhall not have 
return of the plaintiff's beaits, unleſs he 
ſhews good caule for ſuch return, and avoids 
the injuſtice of the firſt caption complained 
of by the plaintiff, 

So if the plaintiff in replevin lays the 
caption in D. and the defendant pleads that 
he took them in S. ab/que hoc that he took 
them in D.—'This plea, if found for the de- 
fendant, may excule him from damages, 
but can never give him a return of the 
beaſts without a conuſance or an avowry ; 
becauſe he leaves the plaintiff a right to 
retain his beaſts, when he neither denies the 
property to be in the plaintiff, nor ſhews 
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any cauſe why he ſhould take them as a 


pledge. 


If the tenant offers his rent at the time 


of the diſtreſs taken, or before impound- 
ing, and the lord refuſes to accept it, he 
ſhall never after have return of the beaſts, 


though the rent be in arrear ;—becaule the 


diſtreſs is but a pledge for the rent, and 
when the rent is offered, the pledge ought 


to be reſtored ; conſequently the court will 


never award the return of the pledge to 
the lord, which he ought to have reſtored 


to the plaintiff before the replevin was taken 


out. 
If the plaintiff be nonſuit before he de- 


clares, the defendant ſhall have return of Bro. Abr. tit. 


the beaſts without making any conuſance 
or avowry ; becauſe where there is no ex- 
preſs charge made againſt the defendant by 

a de- 


Retorn des 
Avers, pl. 33. 
Dyer 280. pl. 


14, 
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2 declaration in court, the defendant hath 
not an opportunity to ſhew his cauſe of cap- 
tion; and ſince this is owing to the default 
of the plaintiff, he ſhall have no advantage 
from it by detaining the beaſts ; and there- 
fore the defendant, on ſuch nonſuit, ſhall 
have return, though he hath made no 
avowry. But if the plaintiff in replevin 
hath counted, and afterwards is nonſuited ; 
ſince by the count, the defendant is charged 
with an unjuſt caption and detention, he 
muſt purge himſelf thereof by an avowry, 
before he can be entitled to have return; 
for the return of the beaſts is ordered by 
the court on the juſtice of the original cap- 
tion; and therefore the defendant muſt firit 
ſhew the juſtice of this caption, before he 
| can have a 3 _ 

.. The return in this action was never irre- 
e 2 pleviſable at common law, whether the non- 
Avers. pl, 23. ſuit of the plaintiff had been before the 
2 Lalt. 349. avowry or after, or before or after iſſue 

Joined > becauſe where the defendant had 
q judgment for a return on a nonſuit, though 
after verdict, that judgment was not found- 
ed upon the verdict, but on the default of 

the plaintiff in withdrawing himſelf, at any 

continuance day after the verdict. So that 

though the defendant had return, yet he 

had not the juſtice or legality of his caption 

eſtabliſned by ſuch judgment; and there- 

fore as long as the caption and detention 

was not determined by the judgment of the 

court, ſo long they allowed the plaintiff 

after his own nonſuit to take a new reple- 


vin. 
But 


Tux Law or Reetevin. 171 


But this was found very inconvenient, 
becauſe, by this means the defendant could 
never get reſtitution of the beaſts; and 
therefore was not likely to recover his rent 
fince he wanted the pledge to compel the 
tenant to the payment. : 

To remedy this miſchief the ſtatute of 
Weſt. 2. c. 2. taking notice, that poſtquam 
adjudicatum fuerit diſtringenti retornum ave» 
ricrum, et fic diſtrictus, poſtquam averia ſic 
retornata iterum replegiaverit, et cum videri 
diſtringentem comparentem in curia, paratum 
ſibi reſpondere, defaltam fecerit, ob quam ite- 
rum readjudicabitur diſtringenti retornum ave- 
ricrum, et ſic bis, vel ter, et in infinitum re- 
plegiabuntur averia; provides, that quam cito 
adjudicatum fuerit retornum averiorum diſtrin- 
genti, per breve de judicio mandetur vicecomiti, 
quod retornum habere faciat diſtringenti de 
averits, in quo brevi inſeratur, quod vicecomes 
ea non deliberet fine brevi, in quo fiat mentio 
de judicio per juſticiarios reddito, c. which 
is the writ of /econd deliverance. So that by 
this act, if the plaintiff in replevin be once 
nonſuit, he cannot now have a new reple- 
vin, but the writ of ſecond deliverance ; 
which is a judicial writ, and iſſued out 
of the record of the replevin, in which the 
nonſuit was, and is to this purpoſe, 

« Rex vicecomiti E. ſalutem : Si A. fecerit Reg.Jud.58. 
te, Ec. et etiam de catallis retornandis, que B. u. 18g. 4 
in curia naſtra, &c. adjudicata fuerunt ob de- 347 
faltam ipfius A. fi retornum inde adjudicetur : 
Func eidem A. averia et catalla preditta fine 
** liberari facias, et pone, Ic. praedictum 
B. Sc.“ 


« George 
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© George the third; &c. To the ſheriff of 
&c. greeting: It A. ſhall make you, &c. as 
well of the cattle to be returned, which to 
B. in our court, &c. were adjudged by 
reaſon of the default of the ſaid A. if a re- 
turn of them ſhould be adjudged, that you 
then. cauſe the beaits and cattle aforeſaid to 
be delivered without delay to the ſame 4. 
and put, &c. the atoreſaid B. &c.“ 
2 Inft. 341. And by the aboye mentioned act, it 15 
further provided, quod ft iterato ille qui re- 
Plegiaverit, eveita, fecerit defaltam, vel alia 
cccaftone , adjudicetur reternum aftriftions, * 
Jam bis repiegiatæ, remaneat diſtrictio illa in 
ferpetuwn + irreplegiabilis. So that now if 
the plaintiff do not prevail in the writ of 
ha deliverance, but the defendant hath 
judgment, whether by the nonſuit of the 
plaintiff, by abatement of the writ, or by dil- 
continuance of the plea, the retorn is award- 
ed. irrepleviſable; that is, the defendant ſhall 
detain the beaſts. as a pledge until the rent 
or duty tor which they were originally taken 
be paid to the defendant; and the plaintiff 
{hall never be admitted to diſturb the de- 
fendant's poſſeſſion, by replev in or writ of 


ſecond deliverance. 
2 Inf. 107, But it the plaintiff tender the rent fig 
ww. which the diſtreſs was originally taken, the 


BY deiendant ought to reſtore the- beaſts ; and 

Cro. Jac. 148 if he refuſes, the plaintiff may recover them 

by action of detinue:. becauſe, notwithſtand- 
ing the judgment for return irrepleviſable, 

the beaſts ſtul remain as a pledge; and if 

the deiendant retuſe to make reſtitution of 

the Pg upon tender of the rent, his 


detention 
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detention then is unlawful, and the plaintiff 
may puniſh ſuch detention in an action of 


detinue. For though the return irreplevi- 
fable prevents the bringing back of the 
pledge; yet it does not veſt the abſolute 
property thereof in the defendant, but only 
a qualified property until the rent is paid. 
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The writ of ſecond deliverance is a ſuper- 2 Inſt. 341. 
fedeas in law to the ſheriff, to forbear to "_=_ 41. 


execute the writ de retorno habendo, obtained 
on the nonſuit of the plaintiff, if it comes 
to the ſheriff before return be made. If 
after return be made, it is in the nature of 


a new replevin, as appears by the form 
thereof before mentioned. 


[Bur though the writ of ſecond deliver- Latch 72. 
ance is a ſuperſedeas of the writ de retorno Palm. 403. 


9 


habendo, yet it has been adjudged to be no Salk. 95. 


ſuper ſedeas of the writ of enquiry of da- 
mages upon the 21 H. 8. c. 29. for thoſe 
damages are not avowed for, but are given 
as a compenſation for the expence and 
trouble the avowant has undergone. 


So it has been determined that the writ 2 Wil. 116, 


of ſecond deliverance is no /#per/ed-as of 
the writ of enquiry of damages upon the 


17 Car. 2. c. 7. And therefore it ſhould Ventr. C4, 


ſeem that the writ of ſecond deliverance 
is in effect taken away, where the de- 
fendant proceeds upon that ſtatute, by writ 
of enquiry of damages, and does not pur- 


ſue the common law judgment de reterna 
habendo] 


And the ſecond deliverance is always to 2 Iuſt. 341. 


bring back the ſame diſtreſs which was 
firſt taken by the defendant, and for which 


he 
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Ld. Raym. 
217. 
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he hath already judgment for a return. 
So that if after the nonſuit, upon a retorno 
babendo, the ſheriff returns elongata, by means 
whereof the defendant hath other beaſts of 
the plaintiff delivered him in witbernam, 
in this caſe, though there never was any 
return of the original diſtreſs made to the 
defendant, (becauſe they were eloigned by 
the plaintiff, ſo as the ſheriff could not 
make any return of them) yet the ſecond 
deliverance muſt go for the firſt diſtreſs, and 
the plaintiff muſt declare of Twar diſtreſs. 
For the writ of ſecond deliverance is a ju- 
dicial writ, which iſſues out of the record of 
the xixsT replevin, and therefore cannot 
vary from the record out of which it iſſues 
becauſe it ſeeks a deliverance of thoſe c 

tle which were formerly adj to the 


| defendant on the plaintiff's nonſuit; and 


therefore ex vi termini this ſecond deliverance 
muſt be of the ſame beaſts, of which the 
firſt deliverance was made to the plaintiff 
by replevin. But it ſeems that after the 
ſecond deliverance purchaſed, the plaintiff 
may move the court for a reſtitution of the 
withernam beaſts. 
Where the defendant puts in a plea to the 
writ of replevin, as property in a ſtranger, 
or in the defendant ;—and theſe pleas diſ- 
affirming the property of the plaintiff, are 
by verdict found for the defendant, or upon 


demurrer adjudged for him; in theſe caſes 


the defendant ſhall have return irrepleviſa- 
dle: for there could be no new replevin at 
common law, as upon a nonſuit, becauſe 


the court had already given their judgment 


upon the legality of the caption. _— 
| e 
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the property be in the defendant, or a 
ſtranger, the plaintiff could have no cauſe 
to complain; and therefore to grant a new 
replevin, or, which is the ſame thing, not 
to have made the return irrepleviſable, 
were to leave that ſame point open to an 
examination, which had already been de- 
termined; and no writ of ſecond deliver- 
ance can be given by the ſtatute, for that is 
only upon the plaintiff's nonſuit. 

But if the defendant pleads property in 
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the plaintiff and J. S. which only abates Ante 168, 


the writ under the preſent form; or pleads 169. 


cepit in alio loco, which abates the count, 
and conſequently the writ; in theſe caſes, 
as there can be no return without an avow- 
ry, for reaſons already given; ſo that return 
cannot, in the nature of the thing, be ir- 
repleviſable; becauſe theſe pleas, only 
abating the writ, muſt neceſſarily allow a 
writ under a better form. And it were a 
contradiction to allow a new replevin to 
the plaintiff, for the ſame beaſts which the 
court hath returned to the defendant irre- 
pleviſable. So if the plaintiff confeſſeth 
the plea of the defendant to be true, the 


defendant ſhall have return, but not irreple- 
viſable. 


If the writ of replevin abate for any 2 Inſt, 340. 


miſpriſion in the clerk, the defendant ſhall 
have no return at all; becauſe the plaintiff 
is in no default, but the officer: ſo that, after 


ſuch abatement of the writ, the plaintiff's 


poſſeſſion of the beaſts continues. And 
therefore it ſcems that the defendant in this 
caſe, is driven to a new diſtreſs. 

But 
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2 Inſt. 340. But if the writ abate by miſinformation, or 


2 Inſt. 340. 


2 Inſt. 338, 


ſubject to miſtake and partiality, and there- 


quis alio modo plegivs ceperit, reſpondeat iſſ- 


aderia del catalla, et fi non habcat ballivus 
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other default of the plaintiff, the defendant 
ſhail have return of the beaſts, but not irre- 
pleviſable; becauſe the defendant, by 
pleading to the writ, allows the plaintiff 
another writ, under another form. 

The act which awards the return irreple- 
viſable, extends only to the king's SUPER1oR 
courts of juſtice. For the act directs, qued 
attachietur ille qui diſtrinxit ad veniendum ad 
certum diem coram juſticiariis, coram quibus pla- 
citum deducatur in præſenti partium Which 
words are to bg underitood of the king's juſ- 
tices in his ſuperior courts. For the judges of 
inferior courts, are looked upon as more 


fore not to be truſted with the power of 
awarding a return irrepleviſable, which 1s - 
for ever to conclude the plaintiff, But it 
ſeems that where judgment was given upon 
verdict, and not upon nonſuit, the inferior 
courts could award a return irrepleviſable at 
common law. 

We come now to ſhew what remedy the 
defendant hath when he cannot come at 
the beaſts, on the writ de retorno habendo. 

It is already obſerved, that by the before 
mentioned act of Veſt 2. c. 2. the ſheriff, 
before he executes the writ of replevin, is 
obliged to take from the plaintiff non /olum 
Plegios de proſequendo, ſed etiam de aver ii 
returnandis, fi adjudicetur returnand'; & / 


de pretio averiorum, et habeat deminus diftrin- 
gens recuperare per breve quod reddat et Its 


unde 
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nde reddat, reddat ſuperior ſuus. The method 2 Inſt. 34%. 
of proceeding upon this act is, that if the 3 Mod: 56, 
' ſheriff by the writ de retorno habendo cannot 3/* - +» 
find the original diſtreſs, but returns elon- | 
gata, the defendant hath a ſcire facias to 
ſummon the perſons who became pledges 
for the plaintiff, at the execution of the 
original replevin, that the plaintiff would 
make return of the original diſtreſs, if re- 
turn thereof ſhould be awarded. This /cire, 
facias brings the pledges into court, and 
thereby gives them an opportunity to conteſt; - 
why the defendant ſhould not have return 
of their beaſts, ſince the plaintiff's beaſts 
cannnot be found, for whom they were 
pledges. If the pledges cannot ſhew cauſe, 
then the defendant hath a wrIT to have re- Raſt. 569, 
turn of the beaſts of the pledges, inſtead of 37% which 
the plaintiff. 230 

[But here it may be proper to obſerve, Ld. Rayms 
that the proceſs againſt the pledges in re- 278. - 
plevin, in ſuch courts as are not of record, 
is not properly a /cire facias; for every 
feire facias ought to be grounded upon a 
record; but it is rather a PRECEPT in nature 
of a ſcire facias.] | <X 

If the pledges prove inſufficient, ſo as 2 Inſt. 340. 
the ſheriff can find none of their cattle, and Ky 
thereby is obliged to return 7iþi/ on the Bro. Abr. tit. wo 
writ iſſued againſt the beaſts of the pledges, Retorn des | 
the ſheriff himſelf, by the ſaid act, then Avers, pl. 2. 
becomes liable. And the defendant hath a ag _ 
ſeire facias grounded upon the ſaid act, guod * 
reddat ei (the defendant) tot averia or ca- 
zalla. [Or, in ſuch caſe, the defendant may Ld. Raym. 
proceed againſt the ſheriff by action on the 278. 

N caſe, 


"Sa 
* %- 


2 Wil. 42. 


11 H. 6. 16 


Tat Law or Revtevixs. 


caſe, * omitting to take pledges, or for 
taking ſuch as are inſufficient. 

Bur it ſhould be remembered, that there is 
another act of parliament relative to pledges 
in replevin ; and the: is the 11 G. 2. c. 19. 
which ordains, that, „the ſheriff, or other 
officer, granting a replevin, ſhall firſt take 
in his own name, from the plaintiff and 
two pledges, a bond in double the value of 
the goods diftrained, conditioned for pro- 
ſecuting the ſuit with effect and without 
delay, and for returning the goods, in caſe 
a return {halfbe awarded; which bond may 
be aſſigned to the avow ant, who may bring 
an action thereupon in his own name.“ — 
The mode of procceding on this act is now 
generally preicrred to the old remedy by ſcire 


facias, where the replevin is upon a diſtreſs 


for rent. And it is not affected by the 17 
Car. 2. c. 7. for where the avowment had 
judgment for want of a plea in bar, in purſu- 
ance of that ſtatute, it was held, that he had 
two methods of proceeding in his election; 
either to Execute a writ of enquiry, or to 
ſue upon the replevin bond; the plaintiff 

not having profecuted his ſuit with effect. 
It the lacriff upon a replevin take pled- 
ges de retcriio habendo, and upon a return 
awarded return, gued averia elongata ſunt, 
and then a ſcire facies is brought againſt 
the pledges, and a nibil is returned, an 
action lics againſt the ſheriff; or, an action 

may be maintained againſt him, upon ſug- 
gehien of this matter. | 
From hence it ſhould ſeem, that it is 
not neceiiary to ſue out a ſeire facias ___ 
TIC 


n 
rr 
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the pledges, and to have it returned nibil, 
in order to ground an action againſt the 
ſheriff for their inſufficiency. And this 
opinion is authorized by the following de- 
termination. | 
An action on the caſe was brought againſt Rous v. Pat- 
the ſheriff for taking inſufficient pledges — FI 
upon a replevin, to which he pleaded not — 
guilty; and a verdict being found againſt 
him, judgment was given thereon in the 
court of C. B. A writ of error was brought 
in B. R. and it was objected, firſt, that 
an action on the caſe was not the proper 
remedy; and ſecondly, that ſuppoſing ſuch 
action lay, there ought to have been a 
ſcire facias firſt ſued out againſt the pledges. 
As to the firſt objection, the court held 
that by the ſtatute of Yeſtm. 2. the party 
diſtraining has an intereſt in the pledges, 
and if the ſheriff omits to take them, or, 
wich is the fame thing, takes inſufficient 
ones, the party is aggrieved, and conſe- 
quently is entitled to his action. And as 
to the ſecond objection; it was determin- 
ed, that tho' a ſcire facias may be brought 
againſt the pledges, yet it does not follow 
from thence, that an action does not lie 
againſt the ſheriff, without firſt bringing 
a ſcire facias againſt the pledges. For tho 
ſome books (2 It. 340. F. N. B. 74. F. 
Bro. ſci. fa. Raſt. 569 b. Co. Et. 637. 
Sein. 244) mention ſuch a previous ſtep, 
yet, as the ſtatute does not direct it, and as 
no caſe declares it to be neceſſary, it would 
be hard to require ſuch a circvirous mode 
of proceeding : and therefore the judgment 
of C. B. was affirmed.] 
N 2 So 
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So that the defendant is now ſecured 
againſt the danger he was expoſed to at 
common law, which was, that the plain- 
tiff who had the poſſeſſion of the di- 
ſtreſs reſtored to him by the execution of 
the replevin, would oſten ſell or diſpoſe of 
them pending the ſuit; and ſo the defend- 


ant, though he had judgment, loſt the 


F. N. B 7 r. E. 


fruits of it. 

There is another remedy for the defend- 
ant, where the ſheriff returns elongata on 
the writ de retorno habendo, and that is by 
withernam' againſt the bailiff 's beaſts ; but 
this has been already mentioned, and diſ- 
cuſſed, 


VIII. Of the writ of recaption. 
It is already. obſerved, that where the 


defendant hath judgment upon his avowry 


in replevin, he ſhall have reſtitution of the 
beafts, to detain them as a pledge, until 
the rent or duty for which they were taken 
be paid or fatisfied ; and ſince he hath got 
fecurity to have return upon making out 
the juſtice of his firſt caption, it is highly 
reaſonable, that pending that fuit, the te- 
nant ſhould be protected from farther diſ- 
treſles, for the {ame rent or cauſe, for which 
the firſt diſtreſs was taken. For this pur- 
poſe the writ of recaption was framed ; in 
which, if the defendant be convicted, he 
ſhall be fined to the king ; becauſe by the 
ſecond caption the defendant takes upon 
him to determine the Juſtice and legality 
of the firſt, while that very point 15 under 
the conſideration of the court of juſtice 0 
v hic 
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which the replevin depends. For if the firſt 
diſtreſs were lawful, he ſhall have return of 
it, and therefore the ſecond is unreaſonable ; 
if the firſt were unlawful, much more fo is 
the ſecond taking for the ſame canſe; fo 
that the recaption lies even where the cauſe 
of the firſt caption was juſt. | 

But it ſeems that if A. diſtrains beaſts F.N.B.71.E 
damage feaſant, and pending that ſuit, the 
ſame cattle or other cattle of the ſame pro- 
prietors, treſpaſs on the ſoil of A. — 4, 
may diſtrain again pending the firſt ſuit; 
becauſe each diſtreſs is for a DisriN er 
and SEVERAL treſpaſs or injury, for which 
A. is entitled to ſatisfaction. The reſtitu- 
tion of the cattle for the firſt treſpaſs will 
be no compenſation for the ſecond treſ- 
paſs, ſince A. cannot legally with-hold 
them as a pledge for ſatisfaction of a ſe- 
cond treſpaſs, when the firſt is ſatisfied. 

[And if a plaint be removed out of the 
county into the common pleas by pore or 
recordari, and afterwards the plaintiff be Id. 72, D. 
nonſuit in the common pleas, before or 
after an avowry made, the lord after this 
nonſuit may diſtrain again for the ſame 
cauſe, and the tenant ſhall not have a re- 
caption ; becauſe there is not any plea de- 
pending; and yet the plaintiff may ſue a 
writ of ſecond deliverance upon the ſame 
record. ] | | 

The deſign then of the writ of recaption F.N.B.72.B, 
being to prevent a ſecond diſtreſs for the 
SAME rent or duty, it follows that the de- 
fendant cannot avow as in replevin, be- 
cauſe the avowry is in order to have a 
return of the pledges; but in recaption, 

N 3 whe» 
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whether the firſt diſtreſs were juſt or un- 
lawful, the defendant cannot have return 
of the beaſts under the notion of the pledge; 


for that were to invert the deſign of the 


F.N.B.72.B. 


29 E. 3. 28. 


law, by allowing the defendant a ſecond 
diſtreſs, by judgment upon that very writ, 
which was framed to puniſh the perſon tak- 
ing a ſecond diſtreſs, for the ſame thing. 

In the writ therefore of recaption, the 
defendant muſt jusrirv as in treſpaſs; be- 
cauſe ſince he cannot avow the taking un- 
der the notion of a pledge for a rent 
or duty, (inaſmuch as he hath already a 
pledge for that, which will be returned 
to him, if in the event of the ſuit in 
replevin the rent appears to be in arrear) 
he muſt therefore be looked upon as a 
treſpaſſer, unleſs he can juſtify the taking 
for ANOTHER Cauſe, And his * 2s mult | 
be thus ;—defendit vim & injuriam quando, 
&c. & quicuid eſt in contemptum domini re- 
gis & ejus mandati, 

Hence it is, that there are no pledges de 
retos no babendo taken from the plaintiff, as 
in the replevin; becauſe tho' the deliver- 
ance of the bealts to the plaintiff be imme- 
diate, as in the replevin, yet the defend- 


ant can have no return. For if the rent 
or duty was unpaid, for which the diſtreſs 


was taken, the defendant will have reſti- 
tution of his firſt diſtreſs; which being to 
remain 1n his hands till the rent be paid, 
there is no reaſon for the reſtitution of the 
ſecond diſtreſs; and conſequently no oc- 
caſion for the pledges de retorno habendo, 
as in the original * 

And 


F -, 
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And here it is not neceſſary to entitle a F. N. Byz. G. 


man to the writ of recaption, that the 


SAME BEASTS or Cattle be taken the ſecond - 


time, which were firſt taken; but only that 
the cattle or beaſts of the Save PERSON 
were diſtrained for the SAME RENT or duty; 
for the injury is the ſame to the plaintiff 
in replevin, whether the firſt diſtreſs be 
again taken, or any other goods or cattle 
of the plaintiff, and the writ of recaption 
is to puniſh the injury 


But if the lord diſtrains the beaſts of his F-N.B.71H, 


tenant for rent, and afterwards diſtrains 
the beaſts of J. S. a ſtranger, being on the 


land, for the ſame rent; in this caſe no 


writ of recaption lies for this ſecond diſ- 
treſs; nor for the tenant, becauſe the ſe- 
cond diſtreſs 1s not of the tenant's beaſts ; 
nor for J. S. becauſe the beaſts of J. S. 
were not formerly taken, and therefore F. 
S. mult take out an original replevin, or 
bring his action of treſpaſs; as he thinks 
fit. 

Yet if the lord diſtrains his tenant, and, 
pending that plea, commands his ſervant 
to diſtrain the tenant again, for the sau 
rent, the tenant ſhall have a recaption 
againſt the lord himſelf for the ſecond diſ- 
treſs ; becauſe the ſecond diſtreſs is eſteem- 
ed in law to be taken by the lord him- 
ſelf, according to the rule gui facit per 
alium, facit per ſe ipſum. So if the ſervant 
had taken the ſecond diſtreſs without the 
lord's command, yet if the lord had after- 
wards, by any ſubſequent act, agreed to the 
taking of the ſecond diſtreſs, as by joining 
in aid with the ſervant to defend the juſ- 

N 4 rice 
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tice of the caption; ſuch ſubſequent agres- 
ment makes it a diſtreſs of the Jord. 
and to have been taken in his right 4% 
initio, For omais ratibalitio mandato æ hui 
xt and a parol agreement of the 
ord to the ſecond diſtreſs feems ſuffici- 
Ent. 

But if there be no ſuch command, or ſub- 
ſequent agreement of the lord, the te- 
nant ſhall have no recaption cither againſt 
the lord or the fervant, though the ſer- 
vant makes conuſance of the ſecond dil- 


treſs in right of his lord, and for the ſame 


rent for which the lord took the firſt diſ- 
treſs: for the writ of recaption is to puniſh 
the ſecond caption, only where it is wil- 


fully made by the sau perſon that made 


F.N.B.71G. 


F.N.B.71.1. 


the firſt, or by another under his direction 
or authority; and it may be, that the lord 
and his ſervant had not notice of each 
other's caption. 

So that where there is no precedent 
command, nor a ſubſequent agreement of 
the lord to the ſecond caption, the tenant 
is left to his action of treſpaſs againſt the 
ſervant; becauſe the ſecond caption. is a 
violation of property, and unlawtul, tho' 
the rent be in arrear; ſince the lord, by 
the firſt diſtreſs, hath taken a pledge for 
his rent, which will be returned to him if, 
in the event of the ſuit in replevin, the te- 
nant be found to be in arrear. 

If the lord diſtrains the beaſts of A. 5 
B. for rent, and ſor the ſame rent diſtrains 
a ſecond time the beaſts of A. only, A. 
ſhall have a writ of recaption againſt the 
- lord; becauſe there is a diſtreſs of A. al- 

ready 
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ready for that rent, which the lord wil 
have a return of, if rent be found in 
arrear, But if the firſt diſtreſs had been 
only of A. the tenant, and the ſecond diſ- 
treſs had been the cattle of A. and of BB. 
a ſtranger, which they have 1n common, 
Fitz-Herbert makes no doubt whether A. in 
this caſe ſhall heve a recaption, becauſe of 
B's intereſt in the cattle ; for it is plain 
B. cannot join in the recaption, becauſe 
his beaſts were never diſtrained before. 
If the lord diſtrains his tenant, and F. N. B, i M 
he replevies, and the lord avows for 
rent, and the tenant pleads rien arrear, or 
levied by diſtreſs, and pending this ſuit 
other rent becomes due, the lord may 
diſtrain again the beaſts of the tenant for 
the laſt rent incurred, and no writ of re- 
caption hes for the tenant; becauſe theſe 
diſtreſſes are for two diſtinct cauſes. But 
if the tenant had pleaded to the avowry in 
the firſt replevin, hors de ſon fee, and pend- 
Ing that 1 the lord had diſtrained again 
for another half year's rent, the tenant 
ſhould have a writ of recaption; becauſe 
by the plea of hors de fon fee the lord's title 
to the rent itſelf, and not to this or that 
particular arrear, is in diſpute,#and that 
title may be determined by the firſt cap- 
tion; and therefore the ſecond diſtreſs. be- 
ing unneceſſary to try the title to the rent, 
the writ of recaption lies to prevent it, 
and puniſh the Lord for taking the ſecond 
diſtreſs, and to protect the tenant from 
ſuch oppreſſion. 
And this writ of recaption hes for the F.N.B.72 A. 

tenant before avowry made by the lord in 


the 
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the firſt replevin; for otherwiſe the remed 

would not be adequate, becauſe the lord 
might harraſ the tenant by ſeveral dif. 
treſſes, before the lord, by the rules of the 
court, could be compelled to avow. But 
then the tenant muſt, in his declaration on 
the recaption, aver that the ſecond diſtreſs 
was taken for the ſame cauſe as the firſt; 
otherwiſe the tenant fails in making out to 


the court his title to the writ of recap- 


F. N. B.7 28. 


tion, and conſequently cannot puniſh the 


lord for taking the ſecond diſtreſs. 
[And a recaption lieth as well where 
the plea is depending in the county before 


the ſheriff, as where it is depending before 
juſtices of record. 1 
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PRECEDEN TS of Pleadings in Re- 
| plevin. 


HE king, Sc. We command you 2 of re- 
that juſtly and without delay you Pn. 
cauſe to be replevied the cattle of B. which 
D. took and unjuſtly detains, as it is ſaid, 
and aſterwards thereupon cauſe him juſtly 
to be removed, that we may hear no more 
8 thereupon for want of juſtice, 
c. | 
A. B. complains againſt C. D. in a plea Plaint. 
of taking and unjuſtly detaining his cattle 
againſt ſuretics and pledges, c. 


1 
Pledges to proſecute, and 


G. H. 


Walker 
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Declaration. 
Pract. Reg. 
157. 


Cogniſance . 


by overſeers 
for a poor's 


rate. 


under the hands and ſeals of William Wi- 


APPENDIX. 
Walker againſt Towerſy and others. 
M. 9 V. 3. Roll 48. 


Add", to wit, F O H N Towerſy, Robert 

| M beeler and William 
Stubbins, were ſummoned to anſwer to Thy- 
mas Malter in a plea, why they took a fil- 
ver porrenger of the ſaid Thomas and un- 
juſtly detained it, againſt ſurety and pledges 
until, Sc. And whereon the ſame Thomas 
by J. L. his attorney complains that the 
ſaid John, Robert and William, on the firſt 
day of May in the gth year of the reign of 
the Lord William the third, now king of 
England, &c. in the Charter-houſe in the 
county of Middleſex aforeſaid, in a certain 
place there called the dwe!ling-houſe of him 
the ſaid Themas, took the ſaid porrenger of 
him the faid Thomas, aud unjuſtly detained 
it, againſt ſurety and pledges until, Cc. 
whereby the ſame Thomas ſays that he is 
prejudiced, and hath damage to the value 
of 3o/. And therefore he produces the 
ine TI. 

And the ſaid John, Robert and William, 
by R. H. their attorney come and defend 
the force and injury when, &c. and well 
acknowledge the taking of the porrenger 
aforeſaid in the ſaid place in which, &c. 
and juſtly, &c. becauſe they ſay, that at 
the ſaid time when, &c. the ſame John and 
Robert, being overſeers of the poor of the 
pariſh of St. Sepulchre in the county of 
Maiddlejex, by virtue of a certain warrant 


thers, 
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thers, Eſq; and Thomas Smith, Eſq; then 
two of the juſtices of the lord the now king, 
aſſigned to preſerve the peace in the county 
aforeſaid (quorum unus) to the warden of 
the church and the overſeers of the poor 
of the ſame pariſh, or any of them, directed, 
at the ſaid place in which, Sc. demanded 
of the ſaid 7. Walker to pay them 10s. 64. 
of lawful money upon him duly aſſeſſed 
towards the relief of the poor of the pariſh 
aforeſaid, by the authority and according 
to the tenor, purport and effect, of a cer- 


tain ſtatute made and provided in a par- 4 Fliz.c. 2, 
liament of the lady Elizabeth, late queen S. 19. 


of England, &c. held at Meſiminſten in the 
county of Middleſex in the 43d year of her 
reign; and becauſe the ſame Thomas then 
and there refuſed to pay the ſaid 10s. Gd. 
to them the ſaid Jcbn and Robert, they the 
ſame John and Robert, as overſeers of the 
poor aforeſaid, and the ſaid William at their 
requeſt and in their aid, for the preſer- 
vation of the peace of the ſaid lord the 
king, (the⸗ſame V illiam being then a con- 
ſtable within the pariſh aforeſaid) by vir- 
tue of the ſtatute and warrant aforeſaid 
well acknowledge the taking of tlie por- 
renger aforeſaid, the ſaid time when, Sc. 
in the ſaid place in which, Sc. in the 
name of a diſtreſs. for the ſaid 10s, 64. 
upon him the ſaid 7. Walker as aforefaid 
aſſeſſed towards the relief of the poor of 
the pariſh aforeſaid, then being in arrear 
and unpaid, and juſtly, &c. And this they 
are ready to verify: wherefore they pray 
Judgment, and a return of the porrenger 
aforeſaid, to be adjudged to them, Se. 
And 
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Repl. And the ſaid Thomas ſays, that the ſaid 
De iaſaria John, Robert and William, by the reaſon 
Jua prepria- before alledged, the taking of the porren- 
ger aforeſaid of him the ſaid Thomas in 
the ſaid place in which, &c. ought not to 
acknowledge juſt, becauſe he ſays, that 
the ſaid John, Robert and William; the day 
and year aforeſaid in the declaration afore- 
ſaid mentioned, of their own wrong, with- 
out ſuch cauſe by them in their cogniſance 
aforeſaid above mentioned, the porrenger 
aforeſaid of. him the ſaid Themes in the ſaid 
place in which, &c. took and unjuſtly de- 
tained, againſt ſurety and pledges, &c. in 
manner and form as the ſaid Themas above 
againſt them complains : and this he prays 
may be inquired of by the country : and 
the faid Jcbn, Robert and William likewiſe, 
Sc. Therefore, c. 


Crefſe againſt Bilſon. 


Declaration. North'tn, to wit. x | O I N Bilſen was ſum- 


For + ” moned to anſwer to 
— © Samuel Croſſe in a plea, why he took a mare 


Salk. 3, of him the ſaid Samuel and unjuſtly de- 
PraR. Reg. tained it, again® ſurety and pledges, c. 
157: And whereon the ſame Samuel by W. L. 
his attorney complains, that the ſaid Jen 

on the firſt day ot O#ober in the 12th year 

of the reign of the lord William the third, 

late king of Fnglaud, &c. at Hardingſtcn 

in the county aforeſaid, in a certain place 

there called the king's highway, a mare of 

1 him the ſaid Same! took and unjuſtly de- 
tained it, againſt ſurety and pledges, 7 
"A 
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Sc. whereby the ſame Samuel ſays that he 
is prejudiced, and hath damage to the va- 
lue of 10/. And therefore he produces 
the ſuit, Sc. 

And the ſaid John Bilſen by J. B. his 
attorney comes and defends the force and 
injury when, Sc. and as bailiff of the moſt 


Cogniſance 
for damage 


feaſant. 


noble William lord Leimpfter well acknow- 


ledges the taking of tlie mare aforeſaid the 
ſaid time when, Sc. in a certain place call- 
ed the queen's highway, and juſtly, &c. be- 
cauſe he ſays, that the ſaid place contains, 
and the ſaid time when, &c. did contain 
in itſelf, half a rod of land with the 
appurtenances in Hardingſten aforeſaid 
which ſaid half rod of land long before 
and the ſaid time when, Sc. was parcel 
of a certain antient meſſuage in Harding- 
ſton aforeſaid ; which ſaid meſſuage long 
before, and the ſaid time when, Sc. was 
the ſoil and freehold of the ſaid lord 
Leimpſter ; and becauſe the mare aforeſaid 
the ſaid time when, Ce. was in the faid 
half rod of land in which, Sc. doing da- 
mage there, the ſaid John, as bailiff of 
the ſaid William lord Leimꝑſter, well ac- 
knowledges the taking of the mare afore- 
laid, in the place in which, Sc. and juſtly, 
Sc. doing damage there, &c. without that, 
that the ſaid John took the mare aforeſaid 
in a certain- place called the king's highway, 


as the ſaid Samuel againſt him hath de- 


clared: and this he is ready to verity : 
wherefore he prays judgment, and a return 
of the mare aforeſaid, to be adjudged to 
him, Ce. 


And 


Ad APPENDIX. 
Piea inMain- And the ſaid Samuel ſays, that the faid 
tenanceofthe 7uhn Bilſon, as bailiff of the moſt noble 


declaration. iim lord Leimpfter, the taking of the 


mare aforeſaid ought not to acknowledge . 


juſt, becauſe he ſays, that he the ſaid John 

Bilſon” the ſaid time when, Sc. took the 

mare aforeſaid in the ſaid place then called 

the king's highway, in manner and form as 

the ſaid Samuel above by declaring hath 

alledged: and this he prays may be in- 
- quired” of by the country. 

Demurrer. And the ſaid John ſays, that he to the 
plea of the ſaid Sarrtel 8898 in replying 
pleaded hath no neceſſity, nor is by the 
law of the land obliged in any manner 
to anſwer, becauſe he ſays, that the ſame 
plea is not ſufficient in law to maintain 
his declaration aforeſaid: and this he is 
ready to verify: wherefore for want of a 
ſufficient replication in this behalf the 
ſame John as before prays judgment, and 


that the declaration aforeſaid 11 be quaſh- 
ed. 


| Joinder. And the ſaid Samuel, for th at he hath 


above alledged ſufficient matter in law for 
him the ſaid Samuel to maintain his action 
and declaration aforeſaid, which he is ready 
to verify, which ſaid matter the ſaid Fob! 
doth not deny, nor to the ſame in any wiſe 
anſwer, but that averment hath altogether 
refuſed to admit, prays judgment, and his 
damages by reaſon of his taking and unjuſt 
detention of the mare aforeſaid, to be ad- 
1 Sid. 189, judged to him, &c. And becauſe the juſ- 
190. tices here will adviſe themſelves of and 
/ * 135, upon the premiſſes before they give judg- 


Gs. l 202. ment thereon, day is given to the parties 


alore- 
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efreſaid here until from the day of St. 
Michael in three weeks to h&ar their judg- 
ment thereon, becauſe the ſame Juſtices 
here thereof not yet, Fe. On which day 
here comes as well the ſaid Samuel as the 
ſaid John by their attornies aforeſaid ; and 
hereupon the premiſſes being ſeen, and by Judgment for 
the juſtices here more fully underſtood, it we plaintiff. 
ſeems to the ſame juſtices here, that the 
plea of the ſaid Samuel above in replying 
pleaded is ſufficient in law to maintain his 
declaration aforeſaid, as the ſaid Samuel hath 
above alledged; wherefore the ſaid Samuel 
ought to recover his damages by reuſon 
of the premiſſes againſt the ſaid Job but Inquiry a- 
becauſe it is unknown what damages the warded. 
ſaid Samuel hath ſuſtained by reaſon of the 
premiſſes, the ſheriff is commanded, that F 
by the oath of twelve good and lawful men 
of the county aforeſaid he diligently in- 
* what damages the ſaid Samuel hath 
uſtained, as well by reaſon of the premiſſes, 
as for his coſts and charges by him about 
his ſuit in this behalf expended; and the 
inquiſition which he ſhall thereof make, 
certify here on the octave of St. Hilary un- 
der the ſeal, Sc. and the ſeals, Sc. On 
which day here comes the ſaid Samuel b 
his attorney aforeſaid ; and the ſheriff, to 
wit, Cæſan Child, Bart. hath now returned 
here a certain inquiſition taken before him 
at the town of Nærth' ten in the county afore- 
ſaid on the 19th day of January laſt paſt by 
the oath of twelve, &c. whereby it is found 
that the ſaid Samuel hath ſuſtained damages 
by reaſon of the premiſſes, beſides his colts 
and charges by him about his ſuit in this 
behalf 


14 


19⁴ 


Fina! judg- 
nent. 


General er- 
rors aſſigned. 


No original. 


No warrant 


APPENDIX. 


behalf expended, to 805. and for thoſe 
coſts and charges to 2d. Therefore it is 
conſidered, that the ſaid Samuel! do recover 
againſt the ſaid John his damages aforeſaid 
to 80s. and 2d. by the inquiſition aforeſaid 
in form aforeſaid found, and alſo 12/. 17:5. 
44. to the ſaid Samuel at his requeit for 
his coſts and charges aforeſaid, by the court 
here of increaſe adjudged ; which ſaid da- 
mages in the whole amount to 16“. 175. 64, 
And the ſaid 7% in mercy, Sc. 
Aſterwards, to wit, on day next 
after in this ſame term, before the 
lady the queen at Weſtminſter comes the 
ſaid hn by A. M. his attorney, and ſays, 
that in the record and proceedings aforeſaid, 
and likewiſe in the rendition of the judg- 
ment aforeſaid, there 15 manifeſt error, in 
this, to wit, that by the record aforeſaid 
it appears that the judgment aforeſaid, in 
form aforeſaid given. was given for the ſaid 
Samuel Croſſe againſt him the ſaid John Bil- 


ſon; when, by the law of the land or this 


kingdom of England, judgment in the plea 
aforeſaid ought to have been given for the 
ſaid John againſt the ſaid Samuel: there 
is error alſo in this, to wit, that by the 
record aforeſaid it appears that the ſaid 
John was ſummoned to anſwer to the faid 
Samuel in the plea aforeſaid; yet no original 
writ between the parties' aforeſaid, in the 
plea aforeſaid, is filed of record, nor remains 
of record in the ſaid court of the lady the 
queen of the bench; therefore in that there 
is manifeſt error: there is error alſo in this, 


of attorney. to Mit, that by the record aforeſaid it ap- 


pears 
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pears that the ſaid Samuel, in the ſaid court 
of the lady the ſaid queen of the bench, 
came and appeared by V. L. his attorney; 
yet the ſaid V. L. had no warrant of attor- 
ney of record by writ of the now lady 
the queen, nor without writ, to warrant 
his appearance for the ſame Samuel in the plea 
aforeſaid : there is error alſo in this, to wit, 
that by the record aforcſaid it appears, that 
the ſaid John, in the ſaid court of the ſaid 
lady, the now queen of the bench, appear- 
ed by William Marriet his attorney; never- 
theleſs V. M. had no warrant of attorney 
of record by writ of the lady the queen, 
nor without writ, to warrant his appearance 
for the ſaid ohn in the plea aforeſaid : and geyeratcerr;- 
the ſame John prays ſeveral writs of the oraries pray- 
lady the queen, to wit, one to the chief ed. 
juſtice of the ſaid lady the queen of the 
bench, and another writ to the cuſtes bre- 
dium of the ſaid lady the queen of the bench 
aforeſaid to be directed, to certify the ſaid 
lady, the now queen, more fully the truth 
thereof: and to him they are granted, Sc. | 
Whereupon Tueſdey next, after 15 days of Rule to re- 
the 7hcly Trinity, is given by the court of urn — 
the ſaid lady the queen now here, to return 
to the court of the ſaid lady the queen, be- 
fore the queen herſelf at Weſtminſter, the 
laid ſeveral writs of certiorari above prayed: 
the fame day is given to the ſaid Samuel 
there, Sc. And the ſaid chief juſtice of 
the bench aforeſaid, and the ſaid cu/tos bre- 
vium of the ſaid lady the now queen, on 
that day have not, nor hath either of them, 
returned the ſeveral writs aforeſaid, neither 

9 have 
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behalf expended, to 80s. and for thoſe 
coſts and charges to 2d. Therefore it is 
conſidered, that the ſaid Samuel! do recover 
againſt the ſaid John his damages aforeſaid 
to 80s. and 2d. by the inquiſition aforeſaid 
in form aforeſaid found, and alſo 12/. 175. 
44. to the ſaid Samuel at his requeſt for 


his coſts and charges aforeſaid, by the court 


here of increaſe adjudged ; which ſaid da- 
mages in the whole amount to 16“. 175. 6d. 
And the ſaid John in mercy, c. 
Aſterwards, to wit, on day next 
after in this ſame term, before the 
lady the queen at Weſtminſter comes the 
ſaid John by A. M. his attorney, and ſays, 
that in the record and proceedings aforeſaid, 
and likewiſe in the rendition of the judg- 
ment aforeſaid, there 1s manifeſt error, in 
this, to wit, that by the record aforeſaid 
it appears that the judgment aforeſaid, in 
form atoreſaid given. was given for the ſaid 
Samuel Creſſe againſt him the ſaid John Bil- 


ſon; when, by the law of the land of this 


kingdom of England, judgment in the plea 
aforeſaid ought to have been given for the 
ſaid John againſt the ſaid Samuel: there 
is error alſo in this, to wit, that by the 
record aforeſaid it appears that the ſaid 
John was ſummoned to aniwer to the faid 
Samuel in the plea aforeſaid; yet no original 
writ between the parties aforeſaid, in the 
plea aforeſaid, is filed of record, nor remains 
of record in the ſaid court of the lady the 
queen of the bench; therefore in that there 
is manifeſt error : there is error alſo in this, 
to wit, thar by the record aforeſaid it ap- 

pears 
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years that the ſaid Samuel, in the ſaid court 
of the lady the ſaid queen of the bench, 
came and appeared by V. L. his attorney; 
yet the ſaid V. L. had no warrant of attor- 
ney of record by writ of the now lady 
the queen, nor without writ, to warrant 
his appearance for the ſame Samuel in the plea 
aforeſaid : there is error alſo in this, to wit, 
that by the record aforcſaid it appears, that 


the ſaid John, in the ſaid court of the ſaid 


lady, the now queen of the bench, appear- 
ed by William Marriet his attorney; never- 
thelels V. M. had no warrant of attorney 
of record by writ of the lady the queen, 
nor without writ, to warrant his appearance 
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for the ſaid Jahn in the plea aforeſaid: and Several certi- 


the ſame John prays ſeveral writs of the oraries pray- 
lady the queen, to wit, one to the chief ed. 


juſtice of the ſaid lady the queen of the 
bench, and another writ to the cuftes bre- 
vium of the ſaid lady the queen of the bench 
aforeſaid to be directed, to certify the ſaid 
lady, the now queen, more fully the truth 
thereof: and to him they are granted, &c. 
Whereupon Tueſdey next, after 15 days of 


Rule to re- 


the 7holy Trinity, is given by the court of rn them. 


the ſaid lady the queen now here, to return 
to the court of the ſaid lady the queen, be- 
fore the queen herſelf at Veſtminſter, the 
ſaid ſeveral writs of certiorari above prayed: 
the ſame day is given to the ſaid Samuel 
there, Sc. And the ſaid chief juſlice of 
the bench aforeſaid, and the ſaid cu/?os bre- 
vium of the ſaid lady the now queen, on 
that day have not, nor hath either of them, 
returned the ſeveral writs aforeſaid, neither 
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have they, or either of them, done any 
thing therein: and hereupon the ſaid Samuel 
freely here into court comes and ſays, that 
there is no error either in the record and 
proceedings aforeſaid, or in the rendition 
of the judgment aforeſaid; and prays that 
the court of the ſaid lady the queen, now 
here, may proceed to the examination as 
well of the record and proceedings afore- 
faid, as of the matters aforeſaid above for 
error aſl gned, and that the judgment afore- 
faid may be in all things affirmed: but be- 
cauſe 4 court of the ſaid lady the queen, 
now here, are not yet adviſed to give their 
judgment of and upon the premiſies, day 
therefore is given to the parties aforeſaid, 
before the lady the queen, until in a month 
of St. Michael whereſoever, Sc. to hear 
their judgment thereon ; becauſe the court 
of the ſaid lady the queen now here thereof 
not yet, &c. On which day, before the 
lady the queen at W:ſtminfter, come the 
parties aforeſaid, by their attornies afore- 
ſaid; whereupon as well the record and 
proceedings aforeſaid, and the judgment 
on the ſame given, as the ſaid cauſes and 
matters above for error aſſigned and alledg- 
ed, being ſeen, and by the court of the ſaid 

bk ay the e queen now here more fully under- 
' ſtood and diligently examined, becauſe it 
ſeems to the court of the ſaid lady the queen 

here, that the judgment aforeſaid is in no- 

thing vitious or defective, and that there is no 

judgment error in that record; it is conſidered, that the 
alkrmed. judgment aforeſaid be in all things affirmed, 


and remain in its full force and effect, = 
fa 
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ſaid cauſes above for error aſſigned in any 
wiſe notwithſtanding, Sc. And it 1s fur- 


ther conſidered by the ſame court, that the 


faid Samuel do recover againlt the ſaid en 


12). to the ſame Samuel by the court of 


the ſaid lady the queen now here by his 
aſſent adjudged, according to the form of 


the- Nature thereof lately made and pro- 3 H. 7. c. 10. 


vided, for his coſts, charges and damages, 
which he hath ſuſtained by reaſon of the 
delay of execution of the judgment atore- 
ſaid, on pretence of proſecuting the ſaid 
writ of the lady the queen to correct error 
of and upon the premiſſes; and that the 
ſame Samuel may have thereof his execu- 
tion, Sc. | 


Hubbard againſt Haudferd. 
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MdL, to wit. DD Ichard Hondferd was ſum- Dedaration. 


moned to anſwer to Re 
Richard Hubbard, in a plea, why he took the K- 


goods and chattels of him the ſaid Rrchard 
Hubbard, and unjultly detained them, againſt 
ſurety and pledges, until, Sc. And wheres 
on the ſame Richard Hubbard by F. P. his 
attorney complains, that the faid Richard 
Handferd on the 7th day of O#ober in the 
zd year of the. reign of the lord and lady 
William and Mary, now king and queen of 
England, &c. at the pariſh oi St. Margaret 
Weſtminſter in the gounty aforcſaid, in a 
certain place there called Peter- treet, took 
the goods and chattels following, to wit, 
one jack, two ſpits, 18 pewter plates, Fc. 


(reciting [everal other particulars) of the ſaid 


03 Kicbard 
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Richard Hubbard, and unjuſtly detained 
them, againſt ſurety and pledges, uni], 
&c. whereby the ſame Richard Huldurd 
ſays that he is prejudiced, and hath damage 
to the value of 20/. And therefore he pro- 
duces the ſuit, &c. 
And the ſaid Richard Handſerd by > AF 8 
his attorney comes and defends he force 
and injury, when, &cc. and well avows the 
taking of the goods and chattels atorcſaid, 
in the ſaid place where, &c. and jultly, 

&c. becauſe he ſays, that the ſame place, 
where the taking of the goods and chatiels 
aforeſaid is ſuppoſed to be, contains, and 
at the ſame time when the taking of thoſe 
goods and chattels is ſuppoſed to be, did 
contain in itſelf, a certain piece or parcel 
f land, with the appurtenances, in a place 
led Peter- ftrect, otherwiſe Bocoling-alley, 
in the pariſh of St. Margaret II ęſi minſter 
* Rebert aforeſaid, in the county atorclaid ; of which 
Marfbam ſei- ſaid piece or parcel of land, with the ap- 


ey phe as purtenances, one Robert Mas ſbam, knt. be- 


where, Ec. fore the ſaid time when, Sc. was ſeiſed in 
demiſcd ix to his demeſhe as of fee; and being fo there- 
thedefendant of ſejifed, the ſaid Rebert, before the ſaid 
for 51 years. time when, &c. to wit, on the 16th day of 
May, in the firſt year of the reign of the 
lord and lady the now king and queen, at 
the pariſh of St. Margaret IVeſtminſter afore- 
ſaid, in the county aforeſaid, demiſed the 
ſame piece or parcel of land, wich the 
appurtenances, to the ſaid Richard Hand- 
ford, to hold to the ſame Richard and his 
aſſigns from the feaſt of the Bleſſed Virgin 
Mary then laſt paſt before the date of the 
lame demiſe, for the term of 51 years from 


thence 


END 


thence next enſuing and fully ro be com- 
pleat and ended: by virtue of which ſaid 
demiſe the ſaid R. Handſerd was poſſeſſed of 
the ſame piece or parcel of land for the term 
aforeſaid ; and ſo being thereof poſſeſſed, 
the ſame N. Handford, atterwards. and be- 
fore the ſaid time when, Cc. had erected 
and built the ſaid meſſuage or tenement on 
the piece or parcel of land aforeſaid, and 
was thereof poſſeſſed; and being ſo thereot 
poſſeſſed, he the lame Richard Haudferd, 
before the ſaid time when, &c. to wit, on 
the 20th day of December, in the firſt year 
of the reign of the ſaid lord and lady the 
now king and queen aboveſaid, demiſed the 
meſſuage aforeſaid, with the appurtenances, 
to the ſaid Richard Hubbard from the feaſt 
ol the birth of our Lord then next following 
for the term of one whole year from thence 
next enſuing fully to be compleat and 
ended; yielding therefore for the ſame who demiſed 
year to the ſaid Richard Handford, or his it to the 
aſſigns, the rent of 15/. of lawful money ae 
of England, at the four molt uſuat feaſts in f oi 
the year, to wit, the feaſts of the annuncia- 
tion of the Bleſſed Virgin Mary, St. Jebn 
the baptiſt, St. Michae! the archangel, and 
the birth of our Lord, by even and equal 
portions : by virtue of which ſaid demiſe 
the ſaid Richard Hubbard into the meſſuage 
aforeſaid with the appurtenances entered, 
and was thereof poſſeſſed, and the fame 
meſſuage with tha appurtenances for the 
ſpace of three quarters of a year occupied; 
and becauſe the ſum of 117. 55s. of the 
rent aforeſaid,” after the demiſe ſo made 
for 
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and for three for the faid three quarters of a year at the 
quarters rent feaſt of St. Michael laſt paſt, and before 


arrear 1- 


ſtrained. 


the taking of the goods and chattels afore- 
ſaid, were to the ſame Richard Eandfcrd in 


arrear and unpaid, the ſame Richard Maud. 


Repl' That 


the rent was 
not in ari ear. 


Iſſue. 


ford well avows the taking of the goods 
and chatrels aforeſaid in the [aid place where 


Sc. and juſtly, Sc. for the ſaid 11“. 5s. 
to the ſame Richard Handford in ſorm atore- 
ſaid being in arrear, as in the meſſuage 
aforeſaid with the appurtenances to the di- 
ſtreſs of the ſaid Richard Handſerd in form 
aforeſaid charged and bound : and this he 
is ready to verify: wherefore he prays judg- 
ment, and a return of the goods and chat- 
tels aforeſaid, to be adjudged to him. 

And he the ſaid R. Hubbard ſays, that the 
ſaid R. Handford for the realon before al- 
ledged ought not to avow the taking of 
the goods and chattels aforeſaid in the aid 
place where, Sc. juſt, becauſe he ſays, that 


the ſaid 117, 5s. of the rent aforeſaid at 


the ſaid time when, Sc. were not in ar- 


rear and unpaid to the ſaid Richard Handford, 


nor was any penny thereof at the faid time 
when; Sc. in arrear to the ſaid Richard 
Handferd, as the ſaid Richard Heandford in 
his avowry aforeſaid hath above alledged : 

and this he prays may be inquired of by the 


country: and the ſaid Richard Handford 


likewiſe, Sc. Therefore the ſheriff is com- 
manded, that he cauſe to come before the 
lord and lady the king and queen from the 
day of the Holy Trinity in three weeks 
whereſoever, Sc. 12, Sc. by whom, Ec. 


and who neither, Sc. to recognize, &c. 


becaulc 
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becauſe as well, Sc. The ſame day is 
iven to the parties aforeſaid, Sc. On 


which day before the lord and lady the 


king and queen at Heſiminſter come the 
parties aforeſaid, by their attornies afore- 
ſaid; and the ſheriff hath not returned the 
writ, nor done any thing therein; there- 
fore as before the ſheriff 1s commanded, 
that he cauſe to come before the lord and 
lady the king and queen from the day of 
St. Michael in three weeks whereſoever, 
Sc. 12, Sc. by whom, Sc. and who net- 
ther, &c. to recogniſe, &c. becauſe as 
well, &c. The ſame day is given to the 
parties aforeſaid, &c. 


Legg againſt Stephens and others, 


Glouceſter, to wit. Hamas Stephens, eſq; 

Robert Parker, eſq; 
and Richard Brcke, were ſummoned to an- 
ſwer to Nicholas Legg in a plea, why they 
took the cattle of him the ſaid Nicholas 
and unjuſtly detained, againſt ſurety and 
pledges until, &c. And whereon the ſame 
Nicholas by P. Hodges his attorney com- 
Plains, that the ſaid Themas, Rebert and 
Richard, on the tenth day of Nevember in 
the 32d year of the reign of the lord 
Charles the ſecond, now king of England, 


Declarations 


&c. at the pariſh of Old Sodbury in the 


county aforeſaid, in a certain place there 
called the S Riding, took the cattle, to 


wit two oxen, of him the ſaid Nichelas and 
uryuſtly detained them, againſt ſurety and 


pledges 
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amercement 
at a leet. 


Seiſin. 


N51. 


pledges until, &c. whereby the ſame Ni- 
chelas ſays that he is prejudiced, and hath 
damage to the value of 20/. And there- 
fore he produces the ſuit, &c. 

 Avowry fora And the ſaid T. Stephens, R. Parker and 
diſtreſs for an R. Broke, by T. Edwards their attorney 


come and defend the force and injury when, 
&c. and the ſaid T. Stephens and R. Parker 
well avow, and the ſaid Richard, as bailiff 
of the ſaid T. S. and K. P. well acknow- 
ledges the taking of the cattle aforeſaid in 
the ſaid place where, &c. and juſtly, &c. 
becauſe they ſay, that the ſame place, 
where the taking of the cattle aforeſaid is 
ſuppoſed to be, doth contain, and at the 
ſaid time, when the taking of thoſe cattle 
is ſuppoſed to be, did contain in itſelf 80 
acres of meadow with the appurtenances, 
called tub Riding, ſituate in the parith of 
Old Sodbury, and then and from time im- 
memorial was and yet is parcel of the manor 
and within the manor of Old Sedbury in the 
county aforeſaid, and within the juriſdiction 
of the court-lect and view of frankpledge 


. within ſpecified ; and that long before the 


ſaid time when, &c. to wit, on the 1oth 
day of March in the 32d year of the reign 
of the ſaid lord the now king, and long 
before, the ſaid T. S. R. P. and one F. Neale 
late of Deane in the county of Bedford, elq; 
were jointly ſeiſed of and in the ſaid manor 
of Old Scdbury aforeſaid with the appurte- 
nances, ſituate within the pariſh of Ol 
Sedbury aforeſaid, in their demeſne as of 


| fee; and that at the ſaid time when, &c. 


the ſaid N. Legg was and yet is occupier of 
the ſaid cloſe called $7y6 Riding, and that 
| the 


APPENDIX: 
the ſaid 7. 8. R. P. and J. N. and all thoſe 


whoſe eſtate the ſame J. R. and J. have Preſcription, 


in the ſame manor with the appurtenances, 
from time immemorial have had, and been 
accuſtomed to have, within the manor 
aforeſaid; a certain court of view of frank- 
pledge, and all things which to a court 
of view of frankpledge belong, of all the 
inhabitants and reſiants within the manor 
aforeſaid twice a year, to wit, once within 
a month next after the feaſt of Eaſter, and 
again within a month next after the feaſt 
of St, Michael the archangel, before their 
ſteward of that court for the time being 
within that manor yearly to be held, as to 
the ſaid manor with the appurtenances be- 


longing and appertaining: and the ſaid Court. let. 


Thomas, Robert and Richard farther ſay, 


that before the ſaid time when, &c. to wit, 


at a court of view of frankpledge of the faid 
Thomas, Robert and John, held at Old Sod- 
bury aforeſaid within the manor aforeſaid, 
within a month next after the feaſt of 
Eaſter, to wit, on the 19th day of April in 
the 32d year of the reign of the ſaid lord 
the now king of England, &c. before 7. 
Edwards, being then ſteward of the ſaid T, 
Stephens, R. Parker and F. Neate, of the 
court of view of frankpledge, by the oath 
of 12 free and lawful men within the pariſh 
aforeſaid reſiant and inhabiting, then and 
there to inquire and preſent thoſe things 


which to the court-leet and view of frank 


pledge aforeſaid then belonged, then in 
the ſame court being charged and ſworn, 
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then and there in the ſame court it was pre- Preſentment, 


ſented, among other things, that the faid 
Nichglas 


204 


ABFPENDIX. 


Nicholas Legg the now plaintiff, then and 
for three months then laſt paſt being occu- 
pier of the ſaid cloſe called the S!ub Riding 
within the juriſdiction of that court, had 
not opened the king's highway, being with- 
in the precinct of the manor aforeſaid, and 
within the precinct of the leet aforeſaid, 
and the juriſdiction of the ſaid court of 
view of frankpledge, leading from the 
pariſh of Yate in the county aforeſaid croſs 
the ſaid cloſe called the Sh Riding unto 
and into a certain common field called 


For ſtopping Horwoed Common within the precinct of the 


a Way. | 


ſame manor, and within the precinct of the 
ſaid leet, and the juriſdiction of the court 
of view of frankpledge aforeſaid, which 


before then there within the juriſdiction of 
the court-leet aforeſaid he had ſtopped up 


Amercement 
aſeered. 


it was ordered, that the ſaid A. Legg, being 


and ſtraitened, and the fame way ſo ſtraiten- 
ed and ſtopped up then and for the ipace 
of three months laſt paſt had continued 
ſtraitened and ſtopped up, to the common 
nuſance of the people of the ſaid lord the 
king there by that way defiring to pals; 
whereupon the ſaid V. Legg, the occupicr 
of the ſaid cloſe called the $!45 Riding, tor 
the cauſe aforeſaid, at and by the ſame 
court of view of frankpledge then and there 
was amerced ; which faid amercement by 
affeerors then and there in the fame court 
of view of frankpledge, to wit, N. White 
and T. Ady, Aﬀeerors in the ſame court, 
thereto then charged and ſworn, then and 
there was duly affecred to 405. and farther 
in the ſame court by the ſaid then ſteward 
of the ſaid court, and the jurors aforeſaid, 


the 
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the occupier of the cloſe aforeſaid, ſhould _ 
open and leave open the way aforeſaid for nag na 
the ſubjects of the lord the now king there Pe e Way 
after to travel and paſs before the 23d ay 
of May then next following, under the 
nalty of 4/. of lawful money of England, to 
be rette to the lord in — thereof: 
and the ſame 7. Stephens, R. Parker and R. 
Brote farther ſay, that the ſaid N. Legg af- 
terwards to wit, the ſame day, year and 
place laſt mentioned, had notice of the ordet Notice, 
aforeſaid, and that he being as aforefaid the 
occupier of the cloſe aforeſaid called the 
Stub Riding, did not open the ſame way 
for the liege ſubjects of the faid lord the 
king there to travel and paſs at any time 
before the ſaid 23d day of May then next 
enſuing, according to the form of the 
order aforeſaid, by reaſon whereof at an- 
other court of view of frankpledge of the 
ſaid T. Stephens, R. Parker and J. Neale, 
held at Old Sodbury aforeſaid within the 
manor aforeſaid, before the ſteward afore- 
ſaid, within one month next after the feaſt 
of St. Michael, to wit, on the 23d day of 
Ocloler in the 32d year of the reign of 
the ſaid lord the king aboveſaid, by the 
oath of twelve other free and lawful men, 
being then in the ſame court laſt men- 
tioned, lawfully ſworn and charged to 1n- 
quire and preſent in form atoreſaid, it 
was in the ſame court preſented, that the Preſentmenky 
ſaid N. Legg, the occupier of the cloſe that it was 
aforeſaid called the Sub Riding, had not not opened. 
opened the ſame way for the liege ſub- 
jects of the lord the now king there to 
travel and paſs, according to the form of 
the 
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the faid order laſt mentioned in that be- 
half ſo as aforeſaid then before for that 
urpoſe made; and that by reaſon thereof 
the ſaid N. Legg, the occupier of the ſaid 
cloſe called the Su Riding, had forfeited 
to the ſame T. Stephens, R. Barker and F. 
Neile, the lords of the court aforeſaid, 
and of the manor aforeſaid with the ap- 
purtenances being then in form aforeſaid 
ſeiſed, the ſaid ſum and penalty of the 
ſaid 4/. of lawful money of England: And 
the ſaid T. Stephens, Robert Parker and 
Richard farther ſay, that afterwards, and 
before the ſaid time when. Sc. to wit, 
23th day of Odober in the 32d year of 

the reign of the ſaid lord the now king, 
Death of one the ſaid John Neile at Old Sodbury afore- 
of the lords, faid in the county aforeſaid died, whereby 
not only the ſaid manor with the appurte- 
nances came to the ſame T. Stephens and 
R. Parker by right of ſurvivorſhip, but 
the right of having the ſaid amercement 
and penalty accrued to them the ſaid 
Themas and Robert: and the ſame J. Ste- 
phens, Robert Parker and Richard _— 

Hay, that at the time of the ſeveral 

ſentments and courts aforeſaid ſo as + nl 
ſaid held and made, the way aforeſaid was 
ſtopped and ſtraitened, and ſo continued, 
by the ſaid V. Legg, the occupier of the 
cloſe aforeſaid, to the common nuſance of 
the ſubjects of the ſaid lord the king; and 
becauſe. the ſaid ſum and penalty of 4/. 
above mentioned at the ſaid time when, 
Sc. was in arrear and unpaid, altho' it 
was demanded of the ſaid N. Legg, to wit, 
at Old Sodbury aforeſaid, the ſame J. ——_— 
| an 


EN. 


and R. Parker in their own right well avow, Ay 


and the ſaid R. Broke, as bailiff of the ſaid non-pay- 
7. Stephens and R. Parker, and by their ment. 


command, well acknowledges the taking 
of the cattle aforeſaid, then being the cattle 
of the ſaid N. Legg at the ſaid time when, 
Sc. in the ſaid place where, Sc. for the 
{aid penalty of 4/. being in form aforeſaid 
due and in arrear, and juſtly, &c. 

And the ſaid Nicholas ſays, that neither 
the ſaid Thomas and Robert the taking of 
the cattle aforeſaid in the ſaid place where, 
Sc. for the reaſon aforeſaid before alledged 
ought to avow juſt, nor the ſaid Richard 
for the ſame reaſon the ſame taking in the 
ſame place ought to acknowledge juſt, 
becauſe by proteſting that there 1s not 
any ſuch king's highway as is above ſup- 
poled, for plea the tame Nicholas ſays, 


Bar, proteſt- 
ing there was 
no ſuch ways 


ſays he did 


that the way aforeſaid was not ſtraitened not ſtop it. 


and ſtopped by the ſaid NMichelas in man- 
ner and form as the ſaid Themas and Robert 
above by avowing, and the ſaid Richard 
above by acknowledging, have ſuppoſed : 
and this he 1s ready to verify : wherefore 
for that the ſaid Themas Stephens, Robert 
Parker and Richard Broke, the taking of 
the cattle aforeſaid have above confeſſed, 
the ſame Nichc/as prays judgment, and 
his damages by reaſon of the taking and 


unjuſt detention of thoſe cattle, to be ad- 
judged to him, Sc. 


And the ſaid Thomas Stephens, Robert Demurrer. 


Porker and Richard Breke ſay, that the plea 
atoreſaid by the ſaid Nicholas above in bar 
to the avowry and cognifance aforeſaid 
above pleaded, and the matter in the ſame 


COnN- 
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ſuſtained, according to the form of the 


The cauſes, 


27 El. c. 5. 
4 Ann. c. 16. 


Joinder in 
demurrer. 
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contained, are not ſufficient in law to pre- 
clude them the ſaid Thomas, Nobert and 
Richard, from having their avowry and 
cogniſance aforeſaid, and that they to that 
plea in manner and form æforeſaid pleaded 
have no neceſſity, nor are by the law of the 
land obliged in any manner to anſwer: 
and this they are ready to verify : where- 
fore, for want of a ſufficient plea in this 
behalf, the fame Thomas, Robert and Rich- 
ard, as before, pray judgment, and a 
return of the cattle aforeſaid, together 
with their damages, colts and expences, 
by them about their ſuit in this behalf 


ſtatute in ſuch caſe made and provided, 
to be adjudged to them, Cc. And for 
cauſes of demurrer in law, the ſame o- 
mas, Robert and Richard, according to the 
form of the ſtatute in ſuch caſe lately made 
and provided, do ſet down, and to the 
court here expreſs the caules following, 
to wit, becauſe the matter is traverſed other- 
wiſe than it is alledged in the declaration, 
whereby the plaintiff is obliged to prove 
what he hath not alledged, and likewiſe 
becauſe the matter traverſed 1s not tra- 
verſable by the laws of this kingdom of 
England in the manner in which it is tra- 
verſed in the plea. pp 
And the ſaid Nicholas ſays, that the plea 
aforeſaid by him the ſaid Nicholas above in 
bar to the avowry and cogniiance aforeſaid 
above pleaded, and the matter in the ſame 
contained, are good and ſufficient in law 
to preclude the ſaid Thomas, Robert and 
Richard, from having their avowry, and 
cog- 
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cognizance aforeſaid ; which ſaid plea, and 
the matter in the ſame contained, the faid 
Nichalas is ready to verify and prove, as 
the court, &c. And becauſe the ſaid 
Thomas, Robert and Richard, do not anſwer 
to that plea, nor the ſame hitherto in any 
wiſe deny, the ſame Nicholas as before 
prays judgment, and his damages afore- 
ſaid by reaſon of the taking and unjuſt 
detention of the cattle aforeſaid, to be ad- 
judged to him, &c. But becauſe the court . 
of the ſaid lord the king here are not yet 
adyiſed to give their judgment of and upon 
the premiſſes, day therefore is given to the 
parties aforeſaid, before the lord the king 
from the day of St. Micbael in three weeks 
whereſoever, &c. to hear their judgment of 
and upon the premiſſes, becauſe the court of 
= ſaid lord the king here thereof not yet, 


ram and Hale at the ſuit of Fletcher. 
M. 7 W. 3. Roll. 107. 
Hs INT Jap Ingram and Jabn Peclaration- 


gp were ſummoned to 
anſwer to James Fletcher in a plea, why 
they took a cow of him the ſaid James and 
unjuſtiy detained it, againſt ſurety and , 
pledges, &c. And whereon the ſaid James | 
by Jobn Lilly his attorney complains, that 
the ſaid Foſeph and John on the 20th day 
of February. in_the 7th year of the reign 
of the lord William the third,, now king 
of» England, &c. at Shenſton in the county 
BD * aflore- 
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aforeſaid, in a certain place there called 

the Lane, took the cow aforeſaid of him 

the ſaid James and unjuſtly detained it, 

againſt ſurety and pledges, until, &c, 

whereby the ſaid James ſays that he is pre- 

judiced, and hath damage to the value 

of 20l. And therefore he produces the 

5 fuit, &c. 
.ognifance And the ſaid Foſeph and John Hale 

= 2 2 Thomas Callowe their attorney come — 

x court ect defend the force and injury when, &c. 

and as bailiffs of Rowland Fryth, Gent. 

well acknowledge the taking of the cow 

aforeſaid in the ſaid place in which, &c. 

and juſtly, &c. becauſe they ſay, that the 

ſame place in which the taking of the 

cow aforeſaid is ſuppoſed to be contains, 

and at the ſaid time when the taking of 

the cow aforeſaid is ſuppoſed to be, con- 

tained in itſelf an acre of land with the 

appurtenances in Sbenſton aforeſaid ; which 

ſaid town of Shenſton is, and at the ſaid 

time when, &c. and alſo from time out of 

mind was, within the manor of Shenfton 

with the appurtenances in the county 

| Leiſin in fee. aforeſaid; of which ſaid manor with the 

appurtenances the ſaid Rowland is, and at 

the ſaid time when, &c. and long before 

was, ſeiſed in his demeſne as of fee: and 

Preſcription the ſaid Rowland, and all thofe whoſe 

for a court- eſtate he hath in the ſame manor with. the 

leet. appurtenances, for time out of mind have 

had, and been accuſtomed to have, 2 

court-leet or view of frankpledge of the 

ſame manor, and whatever to view of 

frankpledge belongs, of all the inhabit- 


anw and reſiants of that manor, — 
F> ; ; e 
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the ſteward of the ſame court for the time 
being, every year within a month next 
after the feaſt of St. Michael the Arch- 
angel, at that manor yearly to be held, 
as to the ſame manor with the appur- 
tenances belonging: and the ſame Joſeph Cuſtom to 
and Jobm farther ſay, that within the manor chooſe a con- 
aforeſaid there is, and from time out of ie. 
mind hath been, ſuch cuſtom, that the 
jurors to inquire and preſent thoſe things, 
which to that court-leet and view of frank- 
pledge belong, charged and ſworn, at the 
court of view of frankpledge of the manor 
| aforeſaid, held at that manor within a 
month next after the feaſt of St. Michael 
the archangel, yearly have choſen, and for 
all the time aforeſaid have been accuſtom- 
ed to chooſe, a proper man from the in- 
| habitants within the manor aforeſaid to be 
conſtable of the conſtablewick of Sben- 
ton aforeſaid, to ſerve for one year in that Objected, 
office; which ſaid man fo elected hath nf it ſhould 
taken upon himſelf, and for all the time —— ue 
aboveſaid hath been uſed and accuſtomed enſuing. 
to take upon himſelf that office, and hath 
taken and been accuſtomed to take an oath 
for the due execution of that office, under 
a reaſonable penalty, for all the time above- 
ſaid, by the jurors aforeſaid at ſuch court- 
leet and view of frankpledge in that behalf 
ſet: and the ſame Jo/eph and Jobn farther A court-leet 
lay, that the ſaid Rowland being lord of held. 
the manor aforeſaid, and of the ſame in 
form aforeſaid ſeiſed, at a court-leet or view 
of frankpledge of that manor, held at that 
manor within a month next after the feaſt 
of St, Michael the archangel, to wit, on 
T2 the 
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the ninth day of OZober in the fifth year 


of the reign of the lord William now king 
and the lady Mary late queen of England, 


'&c. before Henry Fryth, gent. then ſteward 
to the ſaid Rewland of that court, the ſaid 


Fames Fletcher then and long before bein 


an inhabitant within the manor aforeſaid ar 


Shenſten aforeſaidd, and a proper man to be 
conſtable of the ſaid conſtablewick of Shey- 
tn aforeſaid, by E. Thornton, T. Grace, 


N. N.. 
.S. . A. and J. D. good 


and lawful men, and inhabiting within the 


manor aforeſaid, and then and there in the 
ſame court charged and ſworn to inquire 


and preſent thoie things which to that 
court-leet and view of frankpledge be- 


The plaintiff longed, duly and according to the cuſtom 


elected con- 
ſtable 


The order 
of che jury. 
The penalty 
for not ſerv- 
ing. | 


aforeſaid was choſen to be conſtable of the 


conſtablewick of Shenften aforeſaid for one 


year then next enſuing to ſerve in that 
office; and thoſe jurors then and there 
in the ſame court ordered, that the ſaid 
James ſhould take his oath for the due 


execution of his office aforeſaid, under 


the penalty of forfeiting 40s. whereof the 
ſaid James Fletcher immediately afterwards, 
to wit, the ſame day and year there had 


notice : * nevertheleſs the ſaid James hath 
not 


* The Chief Juſtice held this to be naught; for 
ſaid he, they ſhould only ele& him, and he ſhould 
bave notice of ſuch election, and if he did not there- 
upon go to a juſtice of peace to be ſworn, he ſhould 
be preſented for this default at the next court, and 
ſnculd be amerced, and the amercement affeer'd. 
Ine court alio held it naught for not laying the no- 
tice more particnlar, as that he was preſent in court, 
| | or 
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not taken his oath for the due execution 
of the office of conſtable aforeſaid, nor 
hath executed or raken upon himſelf that 
office, but to do it then and often after- 
wards there abſolutely refuſed ; wherefore 
afterwards and before the ſaid time when, 
&c. to wit, at a court-leet or view of 
frankpledge of the ſaid manor of the ſaid 
Rowland, held at that manor within a 
month next after the feaſt of St. Michael 
the archangel, to wit, on the 11th day of 
Ofober in the 6th year of the reign of 
the ſaid lord king *'//i//iam and the lady 
Mary, late queen of Enzland, before Henry 
Fryth then ſteward to the ſaid Rowland of 
that court, by Edward Thornton, J. C. W. P. 
KH 
W. M. G. H. J. S. the younger, and J. A. 


good and lawful men then inhabiting 


within the manor aforeſaid, then and there 


in the ſame court ſworn and charged to 


inquire and preſent thoſe things which to 


that court-leet or view of frankpledge 
belonged, it was preſented, that the ſaid 


James Fletcher, becauſe he was duly elect- 
ed to be conſtable of the conſtablewick of 
Shenſton aforeſaid, at the laſt leet held for 
the manor aforeſaid, and under the pe- 
nalty of 405. on him ſet, was ordered ta 
take upon himſelf that office, and execute 


it, and take his oath in form aforeſaid for 


or that he had notice given that he was clected con- 
ſable, and required to take an oath before a juſtice 
of peace. A ſecond preſentment prout per record, 
&. The fine not paid. Note; it is ſaid in a caſe in 
Moore, that the bailiffs ſhould have had a warrant from 
the ſteward to diſtrain, 

P 3 ug 
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the due execution of that office ; which, 
or any part whereof, he had not done, 
wherefore he had forfeited to the lord of 
the manor aforeſaid the ſaid 40s. of the 

nalty aforeſaid, then to be paid to the 
ford of the manor aforeſaid, as by the 
record thereof in the cuſtody of the ſaid 
ſteward of the court of the manor of him 
the ſaid Rowland at that manor remaining 
more fully appears: and becauſe the ſaid 
40s. for that penalty to the ſame Rowland, 
ſo as aforeſaid being lord of the manor 
aforeſaid, at the ſaid time when, &c. were 
in arrear and unpaid, the ſame Jeb and 
Jobn Hale, as bailiffs of him the ſaid Row- 
land, well acknowledge the taking of the 
cow aforeſaid in the ſaid place in which, 
&c. and juſtly, &c. for the ſame 40s. for 
the penalty or amercement aforeſaid to 
the ſaid Rowland ſo being in arrear and 
8 and within the manor aforeſaid, 

Ke 

And the ſaid James ſays, that by any 
thing by the ſaid Feſeph and Jobn above 


in the cogniſance aforeſaid by pleading 


alledged, the ſame Joſeph and Jebn the 
taking of the cow a ſaid in the ſaid 
— in which, &c. ought not to acknow- 
ledge juſt, becauſe he = that the piea 
aforeſaid by them the ſaid Joſeph and John 
in manner and form aforeſaid above plead- 
ed, and the matter in the ſame contained, 
are not ſufficient in law to acknowledge 
the taking of the cow aforeſaid in the ſaid 
place in which, &c. juſt, and that he to 
that cogniſance in manner and form afore- 
faid made and pleaded hath no neceſſity, 

nor 
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nor is by the law of the land obliged, - 
to anſwer : and this he is ready to kg - 
wherefore for want of a ſufficient plea 
in this behalf the ſame James prays judg- 
ment, and his damages by reaſon of 
the taking and unjuſt detention of the 
cow aforeſaid, to be adjudged to him, 


&c. 
And the ſaid Foſeph and John ſay, that Joinder in 

the plea aforeſaid by them the ſaid Joſeph demurrer. 
and Joby in manner and form aforeſaid 
above pleaded, and the matter in the ſame 
contained, are good and ſufficient in- law 
for them the ſaid Joſeph and Jobn to ac- 
knowledge the taking of the cow afore- 
faid in the ſaid place in which, &c. juſt; 
which ſaid plea, and the matter in the 
ſame contained, they the ſaid Foſeph and 
John are ready to verify and prove, as the 
court, &c. And becauſe the ſaid James 
hath not pleaded or anſwered to that cog- 
niſance, nor hitherto any way denied it, 
the ſame Joſeph and Jahn pray judgment, 

a return of the cow aforeſaid, toge - 
ther with their damages, coſts and charges, 
according to the form of the ſtatute in 
ſuch caſe made and provided, to be ad- 
Judged to them, &c. But becauſe the 
court of the ſaid lord the king now here 
are not yet adviſed to give their judgment 
of and upon the premiſſes, day therefore 
is given to the parties aforeſaid before the 
lord the king until whereſoever, 
&c. To hear their judgment of and upon 
thoſe premiſſes, becauſe the court of the 
laid lord the king now here thereof not 


Vet, &c, 
1 P 4 Hlat 
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Sylas Titus, Eſq; againſt Parkins, Knt. 


Hertford, to wit. JJ/ liam Parkins, late of 
| Buſhey in the county 


aforeſaid, Knt. was ſummoned to anſwer 


to Sylas Titus, Eſq; in a plea, why he took 
the cattle of him the ſaid Sas and un- 


juſtly detained them, againſt furety and 


pledges, &c. And whereon the ſame Hylas 
by John Warburtcn his attorney complains, 
that the ſaid 7/7//;am on the 18th day of 
May in the firſt year of the reign of the 
lord James the ſecond, now king of Eng- 


land, &c. at Buſhey, in a certain place there 


3 Lev. 225. 


Avowry and 


cogniſance 
for damage- 
fcaſant. - 


called Marrypill Ground, the cattle of him 
the ſaid Hlas, to wit, 36 wether ſheep, 12 
ewe ſheep and 8 lambs, took and unjuſtly 
detained them, againſt ſurety and pledges 
until, &c. whereby the ſame Sylas fays 
that he is prejudiced, and hath damage to 
the value of 10l. And therefore he pro- 
duces the ſuit, &c. | | 

And the ſaid T illiam by Randal Baldwin 
his attorney comes and defends the force 
and injury when, &c. and the ſame - 
diam in his own proper right well avows, 


and as bailiff to Algernon Earl of Efzx, 


well acknowledges the taking of the cattle 
aforeſaid in the ſaid place in which, &c. 
and juſtly, &c. becauſe he ſays, that the 
ſame place, in which the taking of the 
cattle aforeſaid 1s ſuppoſed to be, contains, 
and at the ſaid time, when the taking of 
the cattle aforeſaid is ſuppoſed to be, did 
contain in itſelf two acres of paſture with 
the appurtenances in Buſhey * 
5 n =» 
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which ſaid two acres of paſture with the 
appurtenances are, and at the faid time 
when, &c. were, the ſoil and freehold of 
them the ſaid William and Agerncn earl of 
Eſex; and becauſe the cattle aforeſaid at 
the ſaid time when, &c. were in the ſaid 
two acres of paſture eating up the graſs 
in the ſame then growing, and doing da- 
mage there, the ſame William in his own 
proper right well avows, and as bailiff to 
the ſaid Algernon carl of Eſſex, well acknow- 
ledges the taking of the cattle aforeſaid in 
the faid place in which, &c. and juſtly, &c. 
ſo doing damage there, &c. 
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And the ſaid Sylas ſays, that the ſaid Bar, that the 
William, for the reaſon before alledged, /ocus In guo is 


the taking of the cattle aforeſaid in the 


copyhold 


hf ; : : 1 f th 
{aid pace in which, &c. ought not in his ede of T 


own proper right to avow, and as bailiff B., &c. 


of the ſaid earl to acknowledge juſt, be- 
cauſe he ſays, that the ſaid two acres of 
paſture in which, &c. are, and at the ſaid 
time when, &c. and alſo from time im- 
memorial were, parce] of the manor of 
Buſhey and cuſtomary land of the ſame 
manor, and demiſed and demiſable by 
copy of court-roll of that manor, by 
the lord or lords of the ſame manor, or 
by their ſteward of the court of that 
manor for the time being, to any perſon 
or perſons willing to take them in fee- 
ſimple, or otherwiſe, at the will of the 
lord or lords, according to the cuſtom 


of the manor aforeſaid ; and the ſame That the de. 
Slas farther ſays, that the ſaid earl and fendant be- 
William before the ſaid time when, &c. ing lord of 


to wit, on the 21ſt day of April in the 
| FER TY | 5 


the manor, 
granted it to 
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te plaintiff firſt year of the reign of the ſaid lord 
in fee, ac- the now king aboveſaid, were lawfully 
cording, Sc. Jords of the manor aforeſaid; and the 


ſaid earl and William, being then lords of 
the manor aforeſaid, the ſame earl and 
William afterwards and before the ſaid 
time when, &c. to wit, on the ſame 21ſt 
day of April in the firſt year aboveſaid, 
at a court of them the ſaid earl and Wil- 
liam, of their manor aforeſaid, then held 
for that manor within the manor at Buſh 


aforeſaid in the county of Hertford, by 


one Thomas Smith, Gent. then their ſteward 
of the court of their manor aforeſaid, by 
copy of court-roll of that manor granted 
the ſaid two acres of paſture with the ap- 
purtenances in which, &c. among other 
things, to the ſaid Sylas; to have and to 
hold to the ſame Sy/as, his heirs and aſ- 
ſigns for ever, at the will of the lords, 


according to the cuſtom of the manor 


aforeſaid ; and the ſame SHlas, according 
to the cuſtom of the manor aforeſaid, then 
and there was admitted tenant thereof: 
by virtue of which ſaid grant and ad- 
miſſion, the fame Sy/as before the ſaid 
time when, &c. into the ſaid two acres 
of paſture with the appurtenances in which, 
&c. among other things, entred, and was 
and yet is thereof ſeiſed in his demeſne as 
of fee, at the will of the lords, accord- 
ing to the cuſtom of the manor aforeſaid ; 


And he being and he the ſaid Sy/as being ſo thereof ſeiſed, 
ſeiſed put in the ſame Sylas before the ſaid time when, 


his cattle, 


&c. put his cattle aforeſaid into the ſaid 
two acres of paſture in which, &c. to 


feed on the graſs there then growing, and 


thole 
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thoſe cattle were in the ſaid two acres of me de- 
paſture in which, &c. feeding on the grals fendant diſ- 
there then growing, until the ſaid William trainedthem, 


Parkins on the ſaid 18th day of May in 
the firſt year aboveſaid, at Buſhey aforeſaid, 
in the ſaid two acres of paſture, called 
Marryhill Grounds, in which, &c. took the 
ſame cattle of the ſaid Sylas and unjuſtly 
detained them, againſt ſurety and pledges, 
until, &c. as the ſame Sylas above againſt 
him complains : and this he is ready to 
verify: wherefore for that the ſaid Yilliam 
Parkins the taking of the cattle aforeſaid 
hath above confeſſed, the ſame Sylas prays 
judgment, and his damages by reaſon of 
the taking and unjuſt detention of thoſe 
cattle, to be adjudged to him, &e. 


And the faid . ſays, that well and true Repl. chat 
it is, that the ſaid two acres of paſture the land is 
with the appurtenances in which, &c. are, held of = 1 
and at the ſaid time when, &c. and alſo TT 0 


from time immemorial were, parcel of 
the ſaid manor of Buſhey, and cuſtomary 
lands of the ſame manor, and demiſed 
and demiſable by copy of court-roll of 
that manor, by the lord or lords of the 
| fame manor, or by their ſteward of the 
court of that manor for the time being, 
to any perſon or perſons willing to take 
them in fee-ſimple, or otherwiſe, at the 
will of the lord or lords, according to 
the cuſtom of the manor aforeſaid ; and 
that the ſaid earl and V. before the ſaid 
time when, &c. to wit, the ſaid 2 1ſt day 
of April in the firſt year of the reign of the 
faid lord the now king aboveſaid, n 

aw- 
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lawfully lords of the manor aforeſaid ; 
and that the ſaid earl and V. then being 
lords of the manor aforeſaid, the ſame 
earl and V. afterwards and before the ſaid 
time when, &c. to wit, on the ſaid 21ſt 
day of April in the firſt year aboveſaid, at 
Buſhey atoreſaid in the county of [er:/erd 
aforeſaid, by the ſaid 7. Smith, then their 
ſteward of the court of their manor afore- 
ſaid, by copy of court-roll of that manor 


granted the ſaid two acres of paſture wich 


the appurtenances in which, &c. among 
other things, to the ſame Sy/as; to have 
and to hold to the ſame Sy/as, his heirs 
and aſſigns for ever, at the will of the 
lords, according to the cuſtom of the 
manor aforeſaid ; and that the ſaid Sylas, 
according to the cuſtom of the manor 


| aforeſaid, was then and there admitted 


tenant thereof; and that by virtue of the 
grant and admiſſion aforeſaid, he the ſaid 
Sylas before the ſaid time when, &c. into 
the ſaid two acres of paſture with the ap- 
purtenances among other things entred, 
and was thereof ſeiſed in his demeſne as 
of fee at the will of the lords, accord- 
ing to the cuſtom of the manor aforeſaid, 


as the ſaid Sas above by pleading hath 


alledged : but the ſaid V. Parkins farther 
ſays, that the ſaid two acres of paſture 
with the appurtenances in which, &c. to- 
gether with the other lands and tene- 
ments in the ſame copy mentioned, and 
by the ſame copy to the ſaid Sylas and his 
heirs granted, and to which the ſaid Sy/as 
was as aforeſaid admitted, at the ſaid time 
of the admiſſion of the ſaid Sylas 2 the 

ame- 
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ſame, were and yet are of the clear yearly The yearly 
value of 281. and that the ſaid earl and value. 


. by the ſaid 7. Smith in the ſaid full 
court of the manor aforeſaid, held within 
that manor on the ſaid 21ſt day of April 
in the firſt year of the reign of the ſaid 
lord the now king abovelaid, he the ſaid 
T. Smith, being then ſteward as aforeſaid 
of the ſaid earl and V. then lords of the 
manor aforeſaid, of the ſaid court of their 
manor aforeſaid, after the ſaid admiſſion of 
the ſaid S. Titus to the ſaid two acres in 
which, &c. and the ſaid other lands and 
tenements by the copy aforeſaid made to 
the ſaid Sylas granted, then and there did 


aſſeſs and appoint the ſum of 351. for the The fine. 


fine for the ſaid grant to the ſaid Sylas of 
the ſaid two acres of paſture with the ap- 
purtenances in which, &c. and the other 
lands and tenements aforeſaid, by the copy 
aforeſaid in form aforeſaid granted, to be 
paid by him the ſaid Has to the ſaid earl 
and W. being as aforeſaid lords of the 
manor aforeſaid, on the firſt day of May 
then next enſuing at the porch of the 
pariſh church of Buſhey aforeſaid in the ſaid 
county of Hertford ; and that the ſaid Sylas 
then and there, to wit, at the manor afore- 
ſaid, of all and ſingular the premiſſes had 
notice: and the faid V. farther ſays, that 
the fine aforeſaid for the lands and tene- 
ments by the copy aforeſaid in manner and 
form aforeſaid granted to the ſaid Sylas 
was a reaſonable fine; and that the ſaid 
S. Titus, although he had notice from the 
laid lords of the manor aforeſaid, at the 
court aforeſaid held as aforeſaid at the 


manor 
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manor aforeſaid, on the ſaid 21ſt day of 

April aforeſaid, of the premiſſes aforeſaid, 

did not pay to the ſaid earl and V. lords 

| of the manor aforeſaid, or either of them, 
} | the ſaid ſum of 351. for the fine aforeſaid 
in form aforeſaid aſſeſſed, on the ſaid firſt 
day of May then next enſuing the admiſ- 

ſion of him the ſaid Sylas at the ſaid porch 

of the pariſh church of Buſhey aforeſaid, 

Forfeiture but the ſame 351. to the ſaid earl and /. 

for non-pay- then and there abſolutely denied and re- 

Denial to nay fuſed, and yet doth refuſe, to pay; where- 

2a uncertain by the ſame S. T. hath forfeited to the ſaid 

fine is no earl and V being as aforeſaid the lords of 

forfeiture. the manor aforeſaid, whereof, &c. all his 

—_— _ cuſtomary right, eſtate, title and intereſt 

There ought aforeſaid, of and in the ſaid two acres of 

to be a de- paſture with the appurtenances in which, 

Cro. EI /d. &c. and the ſaid other lands and tenements 

Cro. Ro” in the grant aforeſaid ſpecified ; after which 

617. ſaid forfeiture in form aforeſaid made, and 

before the ſaid time when, &c. the ſaid 
earl and . being as aforeſaid lords of the 

3 manor aforeſaid, into the ſaid two acres of 
| paſture with the appurtenances in which, 
&c. entered, and were and yet are thereof 
ſeiſed in their demeſne as of fee; and be- 

cauſe the cattle aforeſaid after the entry 

| aforeſaid, to wit, at the ſaid time when, 
i &c. were in the ſaid two acres of paſture 
with the appurtenances in which, &c. eat- 

ing up the graſs in the ſame then growing, 

and doing damage there, the ſame W. as 

before in his own proper right well avows, 
| and as bailiff to the ſaid earl well acknow- 
| ledges the taking of the cattle aforeſaid 1n 
the ſaid place in which, &c. and 2 

C, 
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&c. ſo doing damage there: and this he is 
ready to verify : wherefore as before he 
prays judgment, and a return of the 
cattle aforeſaid, together with his damages, 
coſts and expences by him about his ſuit 
in this behalf ſuſtained, according to the 
form of the ſtatute in ſuch caſe thereof 
lately made and provided, to be adjudged 
to him, &c. 

And the ſaid Sy/as by proteſting that the proteſtingthe 
ſum aforeſaid of 351, for the fine aforeſaid fine is unrea- 
for the ſaid lands and tenements by the ſonable, 
copy aforeſaid to the ſaid Sy/as in manner _ : — 
and form aforeſaid granted was not a rea- year's 25 fo 
ſonable fine, as the ſaid V. above by plead- only. 
ing hath alledged, for plea the ſame Sylas 
ſays, that within the manor aforeſaid there 

is, and from time immemorial hath been, 
ſuch cuſtom uſed and approved within that 
manor for all the time aforeſaid, to wit, 
that every perſon or perſons who ſhall be 
admitted tenant or tenants to any cuſtomary 
lands or tenements of that manor by copy 
of court-roll of that manor, hath and have 
been and ought to pay to the lord or lords 
of the ſame manor for the time being, for 
a fine for his or their admiſſion to ſuch 
cuſtomary lands or tenements, ſo much 
money as thoſe lands or tenements were 
worth by the year at the time of ſuch ad- 
miſſion, and no more: and the ſaid Sylas The lands 
in fact ſays, that the ſaid two acres. of paſ- worth bur 
ture with the appurtenances in which, &c. _ A 
together with the other lands and tenements fered to pay. 
in the ſame copy mentioned, and by the 
lame copy to the ſaid Sy/as and his heirs 
granted, 


21H. 8. c. 19. 


Demurrer. 


Nel. 
granted, and to which the ſaid Sy/as was as 
aforeſaid admitted, at the time of the ad- 
miſſion of the ſaid Has to the ſame weile 
worth, and yet are worth, by the year 28!. 
and no more: and the fame Sylas farther 
ſays, that at the time of his admiſſion to the 
tenements aforeſaid with the appurtenances, 
to wit, at the ſaid court of the manor, held 
within that manor on the ſaid 21ſt day of 
April \n the firit year above-ſaid, he was 
ready and offered to pay to the ſaid J. 
then one of the lords of that manor, being 
then and there preſent in his proper perſon, 
ſo much money as the ſaid cuſtomary tene- 
ments with the appurtenances were worth 
by the year at the time of the admiſſion of 
him the ſaid Sy/as to the ſame, to wit, 
281. of lawful money of England; which 
ſaid 281. the ſaid V. then and there abſo- 
lutely refuſed ro receive or accept of the 
ſame Sy/as: and this he is ready to verify: 
wherefore as before he prays judgment, 
and his damages by reaſon of the taking 
and unjuſt detention of the cattle aforeſaid, 
to be adjudged to him, &c. 

And the ſaid V. ſays, that the plea of 
the ſaid Sy/as above in rejoining pleaded, 
and the matter in the ſame contained, are 
not ſufficient in law to preclude him the 
ſaid V. from having his avowry and cog- 
niſance aforeſaid, and that he to that plea 
in manner and form aforeſaid pleaded hath 
no. neceſſity, nor is by the law of the land 
obliged, to anſwer: and this he is ready to 
verify: wherefore for want of a ſufficient 
plea in this behalf, the ſame V. as before 
prays judgment, and a return of the _ 

afore- 
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aforeſaid, together with his damages, coſts 

and expences by him about his ſuit in this 

behalf ſuſtained, according to the form of 

the ſtatute in ſuch caſe thereof lately made 

and provided, to be adjudged to him, &c. 

And for cauſe of demurrer in law to that plea, The cauſe, 

the ſame W. according to the form of the 

ſtatute in ſuch caſe thereof lately made and 2 El. c. 5. 

provided, ſets down, and to the court here 4 A. c. 16. 

expreſſes this cauſe following, to wit, that 
the value of the land remains in eſtimation, 

and the cuſtom aforeſaid by the ſaid Sylas 

above in pleading pretended and alledged is 

incertain, inſufficient and void in law. 

And the ſaid Hlas, for that he hath above Joinder in 

alledged ſufficient matter in law in his demurrer. 
plea aforeſaid above in rejoining pleaded to 

preclude the ſaid V. from having his avow- 

ry and cogniſance aforeſaid, which he is 

ready to verify, which ſaid matter the ſaid 

W. doth not deny, nor thereto in any wiſe 

anſwer, but altogether refuſes to admit that 

averment, as before prays judgment, and 

his damages by .reaſon of the taking and 

unjuſt detention of the cattle aforeſaid, to 

be adjudged to him, &c. And becauſe 

the juſtices here will adviſe themſelves of 

and upon the premiſſes before they give 
judgment thereon, day therefore is given to 

the parties aforeſaid here until on the octave 

of St. Hillary to hear their judgment there- 

on, becauſe the ſame juſtices here thereof 

not yet, &c. On which day here comes as 

well the ſaid Sy/as as the ſaid V. by their 

attornies aforeſaid ; and hereupon the pre- 4 c 
miſſes being ſeen, and by the juſtices here 5 blainüff. 

more fully underſtood, it ſeems to the ſaid 

+ Juſtices 


Fa 
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juſtices here, that the ſaid plea of the ſaid 
Sy/as above in rejoining pleaded, and the 
marter in the fame contained, is ſufficient 
in law to preclude him the ſaid V. from 
having his avowry and cogniſance aforetaid, 
as the ſaid Sys hath above alledged ; 
wherefore the ſaid Sylas ought to recover 
his damages againſt the ſaid J. by reaſon 
of the taking and unjuſt detention of the 
ER cattle aforeſaid : but becauſe it is unknown 
Inquiry what damages the ſaid Sy/as hath ſuſtained 
awarded. by reaſon of the taking and unjuſt deten- 
tion of the cattle aforeſaid, the ſheriff is 
commanded, that by the oath of good and 
lawful men of the county aforeſaid he dili- 
gently inquire what damages the ſaid Sy/as 
hath ſuſtained, as well by reaſon of the 
tal:ing and unjuſt detention of thoſe cattle, 
as for his coſts and charges by him about 
his ſuit in this behalt Tuſtained ; and the 
inquiſition which he ſhall thereof make, he 
certify here from the day of Eaſter in 15 
days, under the fea], &c. and the ſeals, &c. 
On which day here comes the ſaid Sylas by 
his attorney aforeſaid; and the ſheriff, to 
wit, Fcſeph Edmunds, eſq; hath now returned 
here a certain inquiſition taken before him 
at Stevenage in the county aforeſaid on the 
15th day of 4pril laſt palt, by the oath 
of 12, &c. whereby it is found that the 
ſaid Sy/as hath ſuſtained damage by reaſon 
of the taking and unjuſt detention of the 
cattle aforeſaid, beſides his coſts and charges 
by him about his ſuit in this behalf expend- 
ed, to 4d. and for thoſe coſts and charges 
| SignedzMay to 6d. Therefore it is conſidered, that 
2 Jace 22 the ſaid Sys do recover againſt the ſaid 
DOR 4 William 
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William his damages aforeſaid to 10d. by 
the inquiſition aforeſaid in form aforeſaid 
found, and alſo gl. 5s. 2d. to the ſame 
Srlas, at his requeſt, for his coſts and 
charges aforeſaid, by the court here of in- 
creaſe adjudged ; which ſaid damages in 
the whole amount to gl. 6s. And the ſaid 
William in mercy, &c. 

This judgment was affirmed on 4 writ of 
error. 


A ND the ſaid C. by R. B. his attorney An avowry 
comes and defends the force and in- for damage- 
jury when, &c. and well avows the taking 1 

of the ſaid cattle in the ſaid place where, frechold. 

&c. to be juſt, becauſe he ſaith, that the 

ſaid place doth, and at the ſaid time when, 

&c. did contain in itſelf ten acres of land 

with the appurtenances; which ten acres of 

land with the appurtenances are, and at the 

time of taking the cattle aforeſaid were the 

ſoil and freehold of the ſaid C. and becauſe 

the cattle aforeſaid, at the ſaid time when, 

&c. were in the ſaid place, were feeding 

upon the grals there growing, and doing 

damage there, the ſail C. well avows the 

taking of the cattle aforeſaid, in the ſaid 

place where, &c. and juſtly, &c. for the 

damage there ſo done as aforeſaid. P 
And the ſaid (plaintiff) ſaith, That the 

ſaid C. ought not to avow the taking of 

the cattle aforeſaid in the ſaid place where, 

&c. to be juſt, becauſe he ſaich, That the 

ſaid ten acres with the appurtenances are, 

and at the ſaid time when, &c. were the 


foil and freehold of the ſail (plaintif) and 


2 not 
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not the ſoil and freehold of the ſaid C as 
the ſaid C. hath above alledged; and this 
he prays may be inquired of by the country ; 
1 74- and the ſaid C. does likewiſe the ſame. | 


Pippin and another at the ſuit of Maynard. 
Trin. 12 W. 3. in C. B. 


Declaration in replevin for the taking of the 
Plaintiſf s cattle. 


The defen- ND the ſaid Edward and Sarab by 
dants plead W. L. their attorney come and de- 
proper? and fend the force and injury when, &c. and 
ger, an x 

for a return Tay, that at the time when the taking of 
make . the cattle aforeſaid is ſuppoſed to be, the 
ſance as bai: property of thoſe cattle was in one Stephen 
_ 2 es, who is now ſurviving and in full 
mage · feaſant life, to wit, at H. aforelaid in the county 
in their free · aforeſaid ; without that, that the property 
hold. of the cattle aforeſaid at the time of the 
taking of them was in the ſaid Jonathan 

Maynard, as he by his writ and declaration 

aforeſaid above fuppoſes : and this they are 

ready to verify : wherefore they pray judg- 

ment of the writ and declaration aforeſaid, 

and a return of the cattle aforeſaid, to be 

adjudged to them, &c. and to have a re- 

turn of the cattle aforeſaid, the ſame Ed- 

ward and Sarah, as bailiffs of A. B. and 

C. B. well acknowledge the taking of the 

cattle aforeſaid in the ſaid place where, 

&c. called Hebrom, and juſtly, &c. becauſe 

they ſay, that the ſame place called Hebrom 

contains, and at the ſaid time when the 

| taking 
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taking of the cattle aforeſaid is ſuppoſed , 


to be, did contain in itſelf 40 acres of paſ- 
ture with the appurtenances in King ſthorpe 
in the county aforeſaid ; which ſaid 40 acres 
of paſture with the appurtenances are and 
at the ſaid time when, &c. were the ſoil 
and freehold of the ſaid A. B. and C. B. 
And becauſe the cattle aforeſaid at the ſaid 
time when, &c. were in the ſaid place 
called Hebrom aforeſaid, _— up the graſs 
there then growing, and doing damage 


there, the ſame Edward and Sarah, as bai- 


liffs of the ſaid 4. B. and C. B, well ac- 
knowledge the taking of the cattle aforeſaid 
in the ſaid place where, &c. and juſtly, 
&c. ſo doing damage there: wherefore they 


pray judgment, and a return of the cattle 
aforeſaid, to be adjudged to them, &c. 
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And the ſaid Jo. Maynard ſays, that his Rep! andif- 
writ and declaration aforeſaid ought not to ſue on the 
be quaſhed, becauſe he ſays, that the pro- Proper). 


perty of the cattle aforeſaid at the ſaid 
time of the taking of them was in the ſaid 
Jonathan Maynard in manner and form as 
he by his writ and declaration aforeſaid 


hath above thereof alledged, to wit, at 


Hebrom aforeſaid in the county aforeſaid : 
and this he prays may be inquired of 
by the country: and the ſaid Edward and 
Sarah likewiſe: therefore the ſheriff is com- 
manded that he cauſe to come, &c. 


ND the ſaid R. by R. B. his attorney, Where the 
comes and defends the force and in- defendant, 


x leads 
jury when, &c. and as to the taking of ten perty as to 
part, and vor 


ſacks of flour, part of the goods and chat- 


pro- 


tels aforeſaid, he the ſaid R. faith, that the cepi: as to the 
Q 3 property reſidue. 


230 


r 
property of thoſe goods and chattels at the 


ſaid time when, &c. were in the laid R. 
and not in the ſaid T. as it is above ſuppoſed 
by the writ aforeſaid; and this he is ready 
to verify; whereupon, as to the taking and 
detaining of thole goods and chatcels, the 
laid R. prays judgment of the writ atore- 


. ſaid, and that it may be quaſhed, &c. And 


Pl. Gen. 602. 


as to the taking of the reſidue of the goods 
and chattels aforeſaid, he the laid R. pleads, 
that he did not take thoſe goods and chat- 


tels, the ſaid reſidue, as the ſaid 7. doth 


above complain againſt him; and thereof 
he puts himſelf upon the country ; and the 
ſaid T. does likewiſe the ſame. 

And the ſaid J. as to the ſaid plea of 
the ſaid R. above pleaded to quaſh the writ 
aforeſaid, faith, that his ſaid writ ought 
not to be quaſhed by reaſon of any thing 
above alledged, becauſe he faith, that the 
property of the goods and chattels atore- 
{aid above ſpecified in the faid plea, at the 
time of taking thoſe goods and chattels, 
was in the ſaid T. as he doth above ſuppoſe 
by his writ aforeſaid ; and this he . prays 
may be inquired of by the country; and 
the ſaid R. does likewiſe the ſame: there- 
fore as well to try that iſſue, as the ſaid 
other iſſue above joined, the ſheriff is 


commanded, that he cauſe to come here 
twelve, &c. 


Note; Upon pleading non cepit on @ claim 


of property, the defendant ſhall have bis 
goods again. Salk. 581, 


AND 
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A ND the faid . by IH. S. his attorney Cogniſance 
comes and defends the force and in- as bailiff for 

jury when, &c. and as bailiff of J. G. a rent- 
well acknowledges the taking of the cattle charge. 


aforeſaid in the ſaid place where, &c. 
and juſtly, &c. becauſe he ſays, that the 
ſame place, in which the taking of thaſe 
cattle is ſuppoſed to be, contains, and at 
the ſaid time when the talking of thoſe 
cattle is ſuppoſed to be, did contain - in 
itſelf 40 acres of land with the appur- 
tenances in L. aforeſai', and that long be- 
fore the ſaid time when, &c. the ſaid F. 
was ſeiſed of the ſaid 40 acres of land 
with the appurtenances, whereof the place 
where, &c. is parcel, in his demeſne as 
of fee, and the ſaid 40 acres of land held 
of the ſaid M. as of his manor of B. in the 


county of S. aforeſaid, by fealry, ſuit of | 


court, and the tent of 12s. 6d. every 
year, at the feaſt of St. Michael yearly to 
be paid; of which ſervices the ſaid M. 
was ſeiſed by the hands by the faid F. as 
by the hands of his very tenant, to wit, of 
the fealty and ſuit of court, and of the 
rent aforeſaid in his demeſne as of fee; 
and becauſe 51. 128. 6d. of the rent afore- 
laid, for nine years ended at the feaſt of 
St. Michael in the 26th year of the reign 
of the ſaid lord the now king, to the Tame 
M. at the ſaid time, when, &c. were in 
arrear and not paid, the ſame J. as bailiff 
of the ſaid M. well acknowledges the tak- 
ing of the cattle aforeſaid in the ſaid place 
where, &c. and juſtly, &c. for the ſame 
five pounds twelve ſhillings and fix pence 

Q 4 ſo 
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ſo in form aforeſaid being in arrear, as in 
_—_ of the ſaid land of the ſaid M. in 

aforeſaid held, and within the fee, 
&c. And this he is ready to verify: 
wherefore he prays judgment, and a re- 
turn of the cattle aforeſaid, to be adjudged 
to him, &c. 

| Bar, 1 And the ſaid F. ſays, that the ſaid 17. 

a.. was not ſeiſed of the ſervices aforeſaid by 
the hands of him the ſaid F. as by bn 
hands of his very tenant, as the faid J//. 
hath above alledged: and this he is ready 
to verify: wherefore for that the ſaid . 
the taking of the cattle aforeſaid in the 
ſaid place where, &c. hath above acknow- 
ledged, the ſame F. prays judgment, and 
his damages by reaſon of the taking and 
unjuſt detention of the cattle aforeſaid, to 
be adjudged to him, &c. 

TMue thereon. And the ſaid William (as before) ſays, 
that the ſaid M. was ſeiſed of the ſervices 
aforefaid by the hands of the ſaid F. as by 

the hands of very tenant, as he hath above 
alledged : and of this he puts himſelf upon 
the country: and the ſaid F. likewiſe, &c. 
Therefore the ſheriff 1s commanded, that 
he cauſe to come here from the day of 
the Holy Trinity in three weeks 12, &c. by 
whom, &c. and who neither, &c. to re- 
cognize, &c. becauſe as well, &c. 


Liddiard and Crefwicke. 
= 131 £23 
Avowry for ND the ſaid Francis by Andrew Innys 
_ _ his attorney comes and defends the 


frechold. force and injury when, &c. and well 
avows 
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avovs the taking of the cattle aforeſaid in 

the ſaid place in which, Sc. and juſtly, 

Sc. becauſe he ſays, that the ſame place 

in which, Sc. is known, and at the ſaid 

time when, Cc. and long before was 

known, as well by the name of Hannam's 

Common, as by the name of Hannam's Heath, 

and contains, and at the ſaid time when, 

Sc. contained in itſelf 50 acres of paſture 

with the appurtenances in the ſaid pariſh 

of Bitton in the ſaid county of Glouceſter, 

which ſaid 50 acres of paſture with the 

appurtenances are, and at the ſaid time 
when, Cc. were the foil and freehold of 

him the ſaid Francis; and becauſe the 

- cattle aforeſaid at the ſaid time when, Sc. 

were in the faid place in which, &c. eating 

up the graſs there then growing, and do- 

ing damage there, the ſame Francis in his 

own proper right well avows the taking of 
the cattle aforeſaid in the ſaid place in 

which, Sc. and juſtly, Sc. ſo doing da- 

mage there: and this he is ready to verily : = 
wherefore he prays judgment, and a return 1 
of the cattle aforeſaid, together with his 

damages, coſts and charges, in this behalf 

ſuſtained, according to the form of the 

ſtatute in ſuch caſe lately made and pro- ,,j 8. c. 9. 
vided, to be adjudged to him, Cc. 

And the ſaid John Liddiard ſays, that Bar. That 
the ſaid Francis, for the reaſon before al- 7. M. was 
ledged, the taking of the cattle aforeſaid _— e 
in the ſaid place in which, Sc. ought not 0 % 7. and 
to avow juſt, becauſe by proteſting that the plaintiff 
the ſame place in which, Sc. at the ſaid for heir lives. 
time when, Cc. was not the freehold of 
him the ſaid Francis, as is above by > 

or 
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for plea the ſame Jobn ſays, that long be. 
fore the ſaid time of the taking of the 
cattle aforeſaid in the ſaid place in which, 
Sc. to wit, on the 21ſt day of Auguſt in the 
10th year of the reign of the lord James, 
late king of England, Ec. Theodore Newten, 
Kut. was ſeiſed in his demeſne as of fee of 
and in one meſſuage and 47 acres and a 
half of land arable, meadow and paſture, 
with the appurtenances in anmmam and Bit- 
ten in the pariſh of Bitten aforeſaid in the 
county aforeſaid; and being ſo thereof 
ſeiſed, afterwards, to wit, on the ſaid 21ſt 
day of Auguſt in the roth year of the reign 
of the lord James, late king of England 


aboveſaid, at Bien aforefaid in the county 


aforefaid, demiſed the meſſuage aforeſaid 
and the ſaid 47 acres and a half of land 
arable, meadow and paſture, with the ap- 
purtenances, to Hul;am Liddiard and Ka— 
therine his wife, and him the faid John Lid- 


dard; to hold to the laid Villiam Liddimrd 


and Katherine his wiſe for and during the 
term of their natural lives, and the natural 
lite of the longer liver of them, and after 
their deceaſe the remainder thereof to the 
faid John Liddiard for and during the term 
of the natural life of him the ſaid Jobn + 
by virtue of which faid demiſe the fame 
William and Katherine afterwards of the ſaid 
meſſuage and the faid 47 acres and a halt 
of land arable, meadow and paſture with 
the appurtenances, were ſeiſed in their de- 
meſne as of freehold for the term of their 
lives and the life of the longer liver of 
them, the remainder thereof after their de- 
ceaſe to the ſaid Jon for the term of 3 

8 
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lite ſo as aforeſaid belonging; and the ſaid 
Ii illiam and Katherize being ſo thereof 
ſeiſed afrerwards, to wit, on the firſt day 
of September in the 324 year of the reign 
of the lord Charles the ſecond, now king 
of England, Sc. at Bitten aforeſaid in the 
county aforeſaid died thereof ſeiſed; aiter 
the death of which ſaid William and Ka- 
therine he the ſaid John, as in his remainder 
aforeſaid, afterwards, to wit, on the {aid j 
firſt day of September in the gad year of 
the reign of the lord Charles the ſecond, 
now king of Hngland, Sc. at Bitten atore- 
ſaid in the county aforeſaid into the mel- 
ſuage aforeſaid and the ſaid 47 acres and 
a half of land arable, meadow and paſture, 
with the appurtenances, by virtue of the The en: cf 
demiſe aforeſaid entered, and was and is the plain... 
yet thereof ſeiſed in his demeſne as of irce- 
hold for the term of his life: and che faine 
John farther ſays, that at the time of che 
demiſe aforeſaid made, he the ſaid Theodore 
Newtcn, and all thoſe whoſe eſtate the lame Preſcription A 
Theodore then had of and in the iid meſ- for common. A 
ſuage and 47 acres and a half of land ara- {| 
ble, meadow and paſture, with the appur- | 
tenances, have had, and for time out of 
mind have been accuſtomed to have, tor 
themſelves, their farmers and tenants, of 
the ſaid meſſuage and the ſaid 47 acres and 
a half of land arable, meadow and paiture, 
with the appurtenances, common of palture 
in the faid place in which, Sc. for all their | 
commonable cattie in and upon their tene- | 
ments atorefaid with the appurtenances le- | 
vant and couchant every ycar at ail times $ 
of the year, as to their tenements aforcſaid Fl 
belonging 


Repl. That it 
is his free- 
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belonging and appertaining : by reaſon 
whereof the ſaid Jobn before the ſaid time 
when, Sc. to wit, on the gth day of Sep- 
tember in the 33d year of the reign. of the 
ſaid lord the now king, the cattle aforeſaid 
in the declaration aforeſaid above ſpecified, 
being then the proper cattle of him the 
ſaid John, upon the ſaid 47 acres and a 
half of land arable, meadow and paſture, 
with the appurtenances, then levant and 
couchant, into the ſaid common called 
Hannam's Common, being the place in which, 
Sc. put, as he well might, to ule his com- 
mon aforeſaid; and the ſaid Francis the 
{aid cattle, to wit, the ſaid 30 ſheep ſo in 
the ſaid place in which, &c. put, feeding 
on the graſs there growing, and uſing the 
common of paſture of him the ſaid Joby 
there, afterwards at the ſaid time when, 
Sc. to wit, on the 10th day of September 
in the 33d year aboveſaid, at Bitton aforeſaid 
in the ſaid place in which, Sc. commonly 
called Hannam's Common, took and them 
unjuſtly detained, againſt ſurety and pledges, 
in manner and form as the ſaid Job 
above againſt him complains: and this 
the ſame John is ready to verify : where- 
fore he prays judgment, and his damages 
by reaſon of the taking and unjuſt de- 
tention of the cattle aforeſaid, to be ad- 
judged to him, Cc. 

And the ſaid Francis Creſwicte as before 
ſays, that the ſaid 50 acres of paſture, 
called Hannam's Common, otherwiſe Han- 
nam's Heath, are, and at the ſaid time 
when, &c. were the ſoil and —_— of 

im 
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him the ſaid Francis; and becauſe the 
cattle aforeſaid at the ſaid time when, 
&c. were in the ſaid place in which, &c. 


eating up the graſs then there growing, 


and doing damage there, the ſaid Francis 
the ſame cattle took, as he hath above 
alledged ; without that, that the ſaid The 
dere, and all thoſe whoſe eſtate the ſame 


Theodore then had of and in the faid meſ- 


ſuage and 47 acres and a half of land 
arable, meadow and paſture, with the 


appurtenances, have had, and from time 
out of mind have been accuſtomed to 
have, for themſelves, their farmers and 
tenants, of the ſaid meſſuage and the ſaid 
47 acres and a half of land arable, meadow 
and paſture, with the appurtenances, com- 
mon of paſture in the ſaid place in which, 
&c. for all their commonable cattle in and 
upon their tenements aforeſaid with the 
appurtenances, levant and couchant every 
year at all times of the year, as to their 
tenements aforeſaid belonging and apper- 
taining, as the ſaid John in bar to the 
avowry aforeſaid hath above alledged : and 
this he is ready to verify : wherefore he 
prays judgment, and a return of the cattle 
aforeſaid, together with his damages, &c. 
to be adjudged to him, &c. 
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Traverſe of 
the preſcrip- 
ion. 


And the ſaid Jobn Liddiard as before Iſſue on the 
ſays, that the ſaid Theodore Newton, and traverſe. 


all thoſe whoſe - eſtate the ſame Theodore 
then had in the ſaid meſſuage and 47 acres 
and a half of land arable, meadow and 
paſture, with the appurtenances, have had, 
and from time out of mind have been 
accuſtomed to have, for themſelves, their 


farmers 
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farmers and tenants of the ſaid meſſinge 
and the ſaid 47 acres and a half of land 
arable, meadow and paſture, with the ap- 
purtenances. common of | paſture in tie 
faid place in which, &c. for all their com- 
monable cattle in and upon their tene- 
ments aforeſaid with the appurtenances, 
levant and couchant every vear at all times 
of the year, as to their tenements aforeſaid 
belonging and appertaining, 1n manner and 
form as he the ſaid 7% Liddiard hath 
above alledged : and this he prays may be 
inquired of by the country : and the faid 
Francis likewiſe: therefore the ſheriff is 
commanded, that he.cauſe to come before 
the lord the king in the octave of St. Hilary 
whereſoever, &c. 12, &c. by whom, &c. 
and who neither, &c. to recognize, &c. 
becauſe as well, &c. The ſame day is 
given to the parties aforeſaid, &c. 


A plea in bar N D the ſaid A. pleads, that the ſaid 
ee C. by reaſon of any thing above al- 
that the O 1 5 
plaintiff ten- ledged, ought not to avow the ta Ing 0 
dered to the the cattle and chattels aforeſaid in the 


defendant, ſaid place wherein, &c. to be juſt, (or 
ſufficient a- 


ng. ought not to juſtify) becauſe he ſaith, that 
— _ the fall ” had taken the cattle and 

ſant. chattels in the place aforeſaid, (to wit, |! 

ſuch a day and year] at M. aforeſaid, he 

the ſaid A. tendered to the ſaid C. 6s 84. 

which were ſufficient amends for the da- 

mages done to him in the faid place where- 

in, &c. which 6s. 84. the ſaid C. then 

and there totally refuſed to accept, and 

unjuſtly detained the cattle and chattcis 

aforeſaid, againſt ſurctics and pledges, oy 

| | until, 
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until, &c. as he the ſaid A. doth above 
complain againſt him; and this he is ready 
to veriſy; wherefore, inaſmuch as the ſaid 
C. doth above acknowledge the taking of 
the ſaid cattle and chattels in the ſaid place 
wherein, &c. he the ſaid 4. prays judg- 
ment and his damages, occaſioned by the 2 
taking and unjuſtly detaining of the cattle 
and chattels aforeſaid, to be adjudged to 
him, &C. 
And the ſaid C. proteſting, that the Defendant 
6s. 8d. were not {ſufficient amends for the proteſting, 
damages aforeſaid done to the ſaid C. in that the 6s. 
the ſaid place where, &c. for plea ſaith, _ —_— 
that the ſaid 4 did not tender to the ſaid ficient a- 
C. the ſaid 6s. 84. for the damage done mends, for 
in the ſaid place where, &c. as the ſaid A. oy _— 
hath above alledged; and this he is ready ents 
to verify; wherefore he prays judgment, 
and a return of the cattle and chattels 
aforeſaid, to be adjudged to him, &c. 

And the ſaid A. as before ſaith, that plaintiff re- 
he did tender to the ſaid C. the ſaid 65. 8. Joins, that he 


for the faid damages done him in the ſaid did render 


: | the 6s. 8d. 
place where, &c. as he hath above alledg- 1 wa 


ed; and this he prays may be inquired of Pl.Gen.ggs, 
by the Country, 597, 598. 
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ND the faid I. by J. T. his at- a, avowry, 


torney comes and defends the force where the de- 
and injury when, &c. and pleads, that in fendant tra- 


* > 3 verſeth the 
laid county of D. there is a place . 


called M. D. and another place called M. faith, that 
in E. and another place called A. J. in E. there are ſe- 
aforeſaid; without that, that in the ſaid veral places 


vill of K. chere is, or at the ſaid time eee 
when, &c. was any place called or known but that they 


by 


240 

are different- 
ly to be de- 
ſcribed, they 
having dif- 
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by the name of M. only, and that he, at 

the ſaid time when the ſaid cattle is ſup- 
poied to have been taken, took the ſaid 
ſix oxen and eight cows above ſpecificd 
in the ſaid declaration, and alſo an horſe 
of the laid (plaintiff) in the ſaid place 


called M. D. without that, that he took 


the ſaid ſix oxen and eight cows at X. 
aforeſaid, in the ſaid place called M. only; 


as the ſaid (plaintiff). doth above ſuppoſe 


by his ſaid declaration, of all and ſingular 
which cattle aforeſaid, one Sir P. E. Knt. 
then ſheriff of the ſaid county of D. 
granted a replevin to the ſaid (plaintiff) 
upon his plaint thereon; and this he is 
ready to verify; wherefore he prays judg- 
ment of the declaration aforeſaid, and to 
have a return of all and ſingular the cattle 


aforeſaid ; and the ſaid (defendant) as bai- 


liff to J. B. well acknowledges the taking 
of the ſaid ſix oxen, eight cows, and one 
horſe, in the ſaid place called M. D. and 
juſtly, &c. becauſe he faith, [/ go on with 


the avowry, concluding with a prayer of a 


7 & 21 H.8. 
cap. 19. 


return], &c. 


This precedent tis agreeable to the caſe re- 
ported in Salk. 93, 94. where the defen- 
dani pleaded, that the cattle were talen 
in another place ; without that, &c. and 
it was held by the court that this was nit 
enough, but the defendant muſt go further, 
and make an avowry for a returno haben- 
do, yet ſuch avowry is only a ſuggeſtion 
to bring him within the ſtatute of H. 8. 
for damages; before that ſtatute no damages 
were given, and without ſuch a ſuggeſt! T 

a 


q 
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he is not within that ſtature, and it beimg 
ou for this particular purpoſe, is not tra- 
ver ſable. 


ND the ſaid Richard Poole pleads, ple 
A that the ſaid Thomas Longuevill ought 
not to avow the taking of the cattle afore- 

{aid in the ſaid place in which, &c. to 

be juſt, for the reaſon above alledged, 

nor ought they the ſaid Anthony, William 

and Thomas Leadale, as bailiffs to the ſaid 

Thomas Longuevill, to acknowledge the ſaid That plaintiff 
taking of the cattle aforeſaid in the ſaid _ = 
place in which, &c. to be juſt, for the and long be- 
ſame reaſon, becauſe he ſaith, that he the fore, was poſ- 
ſaid Richard Pole, at the ſaid time when, ſeſſed of a 


&c. was, and long before had been poſ- 2 
ſeſſed of and in a cloſe of paſture in Burne place in 


aforeſaid, near adjoining to the ſaid place which. &c. 
called Parks, in which, Sc. and further, and that T. 


the faid Richard Pocle faith, that the faid ci 4 den. 


Thomas Longuevill, and all thoſe whoſe gant, and all 
eſtate he the ſaid Thomas Longuevill now thoſe, &c. 
hath, and at the ſaid time when, Sc. had time out of 


d : ; ind 
of and in the cloſe aforeſaid called Parks, re” _ _ 


in which, Sc. for ſo long a time as there pair the fen- 
is no remembrance of any man to the ces of the lo- 
contrary, have made and repaired, and pigs glich 
have been uſed and accuſtomed to make divided the 
and repair, the hedges and fences between ſame f om 
the ſaid cloſe called Parks, in which, Sc. the plaintiff's 
and the ſaid cloſe of paſture of the ſaid Abe. 
Richard; and the ſaid Richard further 

faith, that before, and at the time when, That thoſe 
Sc. the hedges and fences between the gte before 


ſaid cloſe in which, Sc. and the ſaid a Ven, Kc. 


Cloſe of paſture of the ſaid Richard Poole were out of 


R | were repair. 
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were broken, laid open, and in great de- 
cay for want of repairing them, by which 
means the cattle of the ſaid Richard being 
thentofore put into his ſaid cloſes of paſ- 
ture, afterwards, and before the ſaid time 
By reaſon ; ) 
what when, &c. that 1s to ſay, upon the 27th 
plaintiff's day of February in the 18th year aſore- 
cattle eſcaped ſaid, eſcaped out of the cloſe of the ſaid 
into the lecas 5. 
ny Richard, and by the hedges and fences 
aforeſaid being broken, entred into the ſaid 
cloſe, in which, &c. and there remained 
until they the ſaid T. L. A. V. and J. af- 
_  terwards, and before that the ſaid Richard 
N _— had or could have any notice of the ſaid 
e plaintiff 15 ; . ; 
had, or could cattle's being in the ſaid place in which, 
have any no- & c. (to wit) at the ſaid time when, &c. 
tice thereof, took the ſaid cattle in the ſaid place in 
defendants which, &c. and unjuſtly detained them 
took the cat- : 8 ; 
tle, againſt jureties and pledges, in the man- 
ner and form as the ſaid Richard doth 
above complain thereof againſt them; and 
this he is ready to verily ; wherefore, and 
inaſmuch as the fad 7, A. V. and 7. 
do above acknowledge the taking and 
detaining of the cattle aforeſaid, he the 
Plaintiff ſaid R. P. prays judgment, occaſioned by 
_ prays Judg- the taking and unjuſtly detaining of the 
ment, and N . 5 
his damages. Cattle aforeſaid, to be adjudged to him, 
= 
2 Saund.28g, To this plea in bar of the avowry the 
ws, defendant demurred, and the plaintiff 
2 Keb. 660, . : ; - 
680, 70g. Joined in demurrer, and judgment was 
2 Danv. 642. given in the common pleas for the de- 
* fendant, that the plaintiff's plea in bar 
er 25 was not good; upon which a writ of er- 
3 Lev. 200. O | 
Lutw. 1165, ror was brought. The counſel for tlie 
1577, 1578. plaintiff in error argued, that the judg- 
ment 


upon the face of the record ought to! — A5. 


have been repaired by the defendant 671. 

Longuevill. Notwithſtanding this, the judg- Plowd. 38. 

ment was affirmed. The court relied 37 W, 4. 6. 

much upon the caſe in 10 U. 7. 21. 3 

where it is ſaid, that if the cattle eſcape 596, 6286. 

into any land, and the lord diſtrains Pyer 322, 

them, ſuch diſtreſs is good, and that it is Ha 1 

not material whether they were levant and 219. 

couchant or not. But Saunders in the re- 11H. 7, 48. 

port of this caſe takes notice, that this 15 H. 7- 17. 

caſe, in his opinion, was hard to be main- rm 8 

tained; for, ſays he, there is a vaſt Fear 81. 

difference between a lord's diſtraining with- 43 Ed. 3. 32. 

in his ſeigniory and a leſſor's diſtraining I. Raym. 

for rent reſerved upon his own leaſe ; 28,398. 

| P n 

for the lord hath nothing to do with the 2 Mod, 316, 

land or the fences, and ſo it is not material 317, 

to him whether the fences are in repair or 3 Mod. 112. 
my” 2 Lev, 22. 

not: but it is otherwiſe of a leſſor, for he 5 Nod. 145 

himſelf ought to repair the fences, or to 148. ; 

take care that his tenant repairs them ; 

otherwiſe he would take an advantage of 

his own wrong, which would be incon- 

venient. This diſtinction, ſays he, ſeems 

to be warranted by the books, of Mich. 

14 & 15 El. Dyer 317, 318. 22 Ea. 4. 

1. 1G AH 7. % Sue 

the cattle eſcape into the land withour 

any default of the fences, or that the te- 

nant of the land is not bound to repair 

thoſe fences, for default whereof the cattle 

eſcape and are diſtrained, it is not ma- 

terial to the lord or the leſſor, whether they 


R 2 are 
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are levant and couchant or not. Note; 
the caſe of Reynolds and Oakley, reported 
in 1 Brownl. 170. and in Hob. 265. ſeems 
to favour this opinion of Saunders. There 
the defendant avowed for rent reſerved 
upon a leaſe for lite, and the plaintiff in 
his plea in bar to the avowry ſhews, * 
the place in which, &c. did adjoin to t 

plaintiff's cloſe, and that the cattle, againſt 
the plaintiff's will, did eſcape into the 
other cloſe, and that he did preſently fol- 
low the cattle, and before he could drive 
them out of the cloſe the defendant diſ- 
trained them. The court held, that inaſ- 
much as the beaſts were always in the 
plaintiff's poſſeſſion, and in his view, the 


defendant could not diſtrain thoſe cattle 


as the cattle of a ſtranger ; but if he had 
permitted the beaſts to have remained 
thereby any ſpace of time, though they had 
not been levant and couchant, the leſſor 
might have diſtrained them as the beaſts 


of a ſtranger. In the report of this caſe 


in Hob. the opinion of the court does not 
appear, for it is there ſaid, the caſe had 
been ſomewhat better, if the tenant ought 
to maintain the fences, 


Eldridge and Burffeld. 


Nonſuit in Suſſex, to wit. I Hamas Eldridge was ſum- 


replevin for 


moned to anſwer to Ro- 


„ Burfield in a plea, why he took ſeven 


cows of him the ſaid Robert and them un- 


juſtly detained, againſt ſurety and pledges, 
&c. And whereon the ſame Thomas in his 


prope! 
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proper perſon hath offered himſelf the fourth 
day againſt the ſaid Robert, in the plea 
aforeſaid ; and the ſame Robert, although 
ſolemnly called, doth not come, but hath 
made default: therefore it is conſidered, 
that the ſaid Thomas Eldridge do go thereof 
without day, &c. and that the ſaid Robert 
and his pledges to proſecute, to wit, John 
Doe and Richard Roe, be in mercy, &c. 
9. The names of the pledges, &c. and 
that the ſaid Thomas have a return of the 
cows aforeſaid, &c. Afterwards, to wit, 
on day next after 

in this ſame term before the lady the 
queen at Weſtminſter comes here into court 
the ſaid Robert Burfield by A. B. his attorney, 


245 


and by the ſtatute, &c. prays the writ of 13E. 1. e, 2 


the lady the queen of ſecond deliverance of 
the cattle aforeſaid; and to him 1t 1s grant- 
ed, returnable here from the day of 
whereſoever, &c. 


ANNE, &c. To the ſheriff of Midul- inquiry of 
ſex, greeting: Whereas John S. late damages in 


of the pariſh of St. Clement Danes in your replevin 


county, Eſq; was ſummoned to be in our _ 2 
court before us to anſwer to William P. Eſq; given for the 


in a plea, why on the 14th day of Oclober defendant on 
in the firſt year of our reign, at the demurrer. 


pariſh of St. Clement Danes in your county, 
in a certain place there called a chamber 
in Devereux Court, he took the goods and 
chattels of him the ſaid William, to wit, 
one bed, one bedſtead, one bolſter, one 
pillow, four curtains valance, two blan- 
kets, one quilt, one cheſt of drawers, 20 
books, one looking-glaſs, one large bruſh, 
R 3 one 
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one large trunk, and four chairs, and un- 
juſtly detained them, againſt ſurety and 
pledges, until, &c. And the ſaid Joby S. 


came and in our fame court before us al- 
ledged and ſaid, that the ſaid illiam ought 


not to have or maintain his action afore- 
ſaid thereof againſt him, becauſe he ſaid, 
that as to the faid one bed, one bedſtead, 
one bolſter, one pillow, four curtains va- 
lance, two blankets, one quilt, one look- 
ing-glaſs, and 10 books, parcel of the 
goods and chattels aforeſaid in the decla- 
ration aforeſaid mentioned, the property of 
thoſe goods and chattels at the ſaid time 
of the taking of the fame was in him the 
ſaid John; without that, that the property 
of thoſe goods and chattels at the ſaid 
time of the taking of the ſame was in 
the ſaid William, as by the declaration 


atoreſaid was above ſuppoſed : and this 


he was ready to verify: and as to the ſaid 
one cheſt of drawers, one large bruſh, 
one large trunk, 10 other books, and four 
chairs, the reſidue of thoſe goods and 
chattels laſt mentioned, the property of 
the ſame goods and chattels was in one 
Richard F. without that, that the property 
of the reſidue of thoſe goods and chattels 


was in the ſaid William, as by the decla-, 


ration aforeſaid was above ſuppoſed : and 
this he was ready to verify and prove, &c. 
wherefore he prayed judgment if the ſaid 
Milliam ought to have or maintain his 
action aforeſaid thereof againſt him, &c. 
and he prayed alſo a return of all and 


lingular the goods and chattels aforeſaid, 


toge- 
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together with his damages, coſts and 
charges by him about his ſuit in that be- 
half expended, to be adjudged to him, 
xc. And the ſaid William ſaid, that the Demurrer. 
plea aforeſaid by the ſaid TJohn above 
pleaded, and the matter in the ſame con- 
tained, were inſufficient in law to preclude 
him the ſaid WMilliam from having his 
action aforeſaid againſt the ſaid John, and 
that he to that plea in manner and form 
aforeſaid plcaded had no neceſſity, nor 
was by the law of the land obliged in 
any manner to anſwer: and this he was 
ready to verily ; wherefore, for want of a 
ſufficient anſwer in this behalf, he the 
ſame William prayed judgment and his 
damages, by reaſon of the capuon and 
unjuſt detention of the goods and chat- 
tels aforeſaid, to be adjudged to him, &c. 
And the ſaid J ſaid, that the plea Joinder. 
aforeſaid by him the ſaid John in manner 
and form aforeſaid above pleaded, and 
the matter in the ſame contained, were 
good and ſufficient in law to preclude the 
fad William from having his action afore- 1 
ſaid againſt him the ſaid John; which ſaid - 
plea, and the matter in the fame con- 
tained, he the ſame John was ready to 
verify and prove, as the court, &c. And 
becauſe the ſaid Milliam did not anſwer to 
that plea, nor hitherto in any wife deny it, 
he the ſame Fobn (as before) prayed judg- 
ment, and a return of all and ſingular 
the goods and chattels aforeſaid, together 
with his damages, &c, to be adjudged to Judgment 
him, &c. And it was thereupon in ſuch forthedefeus 
3 manner dant. 
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manner proceeded in our ſame court be- 
fore us. that it was conſidered, that the 
plea aforeſaid by him the ſaid cn above 
pleaded, and the matter in the ſame con- 
tained, were good and ſufficient in law to 
preclude the ſaid William from having his 
action aforeſaid againſt him the faid 7%: 


it was alſo conſidered, that the ſaid J/inm 


H. ſhould take nothing by his writ afore- 
faid, but for his falſe claim ſhould be in 
mercy, &c. and that the ſaid John ought. 
to recover his damages againſt the ſaid 
William by reaſon of the caption and un- 
juſt detention of the goods and chattels 
aforeſaid : therefore we command you, 
that by the oath of 12 good and lav ful 
men of your bailiwick you diligently in- 
quire what damages the ſame John hath 
ſuſtained, as well by reaſon of the caption 
and unjuſt detention of the goods and 
chattels aforeſaid, as for his coſts and 
charges by him about his ſuit in this be- 
half expended ; and the inquiſition which 
you ſhall thereof take ſend to us on 
whereſoever we ſhall then be in England, 
under your ſeal and the ſeals of thoſe by 
whoſe oath you ſhall take that inquiſition, 
together with our writ to you therefore 
directed. Witneſs J. Holt, Knt. at We/t- 
minſter 12th day of February in the ſecond 
year of our reign. 


GEORGE, 


PEN DI 


GEORGE, &c. To the ſheriff of S, 
ſex, greeting: Whereas William A. was 
ſummoned to be in the court of the lady 
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An inquiry 


of the arrear 
of rent and 


value of the 


Ame, late queen of Great Britain, &c. be- cattle diſ- 
fore the late queen herſelf, to anſwer to trained on a 


Matthew G. in a plea, why the ſaid William 
on the gth day of April in the 19th year of 
the reign of the ſaid lady the queen, at 
Chatvington in the county aforeſaid, in a 
certain place there called the Croft, took 
the cattle, to wit eight ewes and fix lambs, 
of him the ſaid Matthew, and them unjuſtly 
detained, againſt ſurety and pledges, &c. 
And the ſame William in the ſame court 
before the ſaid lady the late queen appear- 
ing, for a certain cauſe by him alledged 
ſaid, that he took the cattle aforeſaid at 
Ripe, otherwiſe Cocklington, in the county 
aforeſaid ; without that, that he took the 
cattle aforeſaid at Chaluington in the county 
- aforeſaid, as the ſaid Matthew by his de- 
claration aforeſaid has above alledged : 


nonſuit in a 


replevin. 


and this he was ready to verify: wherefore 


he prayed judgment of the writ aforeſaid, 
and that the ſaid writ and declaration, &c. 
and to have a return of the cattle aforeſaid ; 
the ſame William, as bailiff of Robert R. 
well acknowledged the taking of the cattle 
aforeſaid in the ſaid place to be juſt, &c. 
becauſe he ſaid, that the ſame place, called 
the Cony Earths, contained in itſelf five acres 
of land with the appurtenances in the ſaid 
pariſh of Ripe, otherwife Cocklingten in the 
county aforeſaid, of which ſaid five acres 
of land with the appurtenances the ſame 
Kobert R, before the ſaid time, when, &c. 


3 Leon. 213. 


was. 
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was ſeiſcd in his demeſne as of fee; and 
being ſo thereof ſeiſed, before the ſaid time 
when, &c. to wit, on the 18th day of 
March 1n the 11th year of the reign of the 


{aid lady the late queen, at the pariſh of 


Semiſton in the county aforeſaid, the {ail 
Robert R. demiſed to one Matibeto G. the 
younger the ſaid five acres of la- d with the 
appurtenances, by the name of all tho'x 
two pieces or parcels of paſture, called the 
Cony Earths, with the appurtenances, Iying 
and being in Ripe, otherwiſe Coch lingten 
aforelaid ; to have and to hold the ſaid * 
acres of land with the appurtenances where- 
of, &c. to the ſame Matthew G. from the 
feaſt of the annunciation of the Bleſſed Vir- 


gin Mary then next enſuing unto the end 


and term of one whole year, and fo from 
year to year as long as both parties ſhould 
pleaſe ; yielding and paying therefore the 
yearly rent or ſum of 50s. of lawful mo- 
ney of Great Britain, at the two moſt uſual 
feaſts or terms in the year, to wit, on the 
tcaſt of St. AMicheel the Archangel and the 
annunciation of the Bleſſed Virgin Mary 
by even and equal portions to be paid: 
by virtue of which demiſe the ſame At- 
thew G. the younger, afterwards, and be- 
fore the faid time when, &c. to wit, on tne 
26th day of March in the year laſt above- 
ſaid, 1nto the ſaid five acres of land with 
the appurtenances whereof, &c. entercd, 
and was thereof poſſeſſed ; and he the ſaid 
Matthew G. the younger being ſo thereof 
poſſeſſed, and the ſaid Robert of the re- 
verſion of the ſaid five acres of land with 
the appurtenances being ſeiſed in his de- 

melne 
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meſne as of fee; and becauſe 508. of the 
rent aforeſaid, for one year ended on the 
feaſt of the annunciation of the Bleſſed Vir- 
gin Mary in the 12th year of the reign of 
the ſaid late queen, to the ſame Robert 
after that feaſt and at the ſaid time when, 
&c. were in arrear and unpaid, the ſame 
William, as bailiff of the ſaid Rebert, well 
acknowledged the taking of the cattle 
aforeſaid in the ſaid . in which, &c. 

as in parcel of the tenements aforeſaid with 
the appurtenances wheref &c. to the ſame 
Matthew G. in form aforeſaid demiſed, and 
juſtly, &c. for the ſaid 50s. rent to the ſaid 
Rebert in form aforeſaid being in arrear, 
&c. And this he was ready to verify: 

wherefore he prayed judgment, and a re- 
turn of the cattle aforeſaid, together with 
his damages, coſts and charges in this be- 
half expended, according to the form of 
the ſtatute in ſuch caſe made and provided, 
to be adjudged to him, &c. And after- 

wards the ſaid lady the queen departed this 
life: and upon this the ſaid Mathew pray- 
ed leave of our court before us until on the 
8 of the holy Trinity, whereſoever, 
&c. to plead in bar to the cogniſance 
aforeſaid; and he had, &c. The ſame day 
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Demiſe of 
the queen. 


was given to the faid William, &c. On Nonſuit. 


which day came the faid = liam into our 
ſame court before us at Vminſter; and 
the ſaid Maliberv, although folemnly called, 
did not come, nor farther proſecute his 
writ aforeſaid: therefore it is conſidered, 
that the ſaid Matthew take nothing by his 


writ aforeſaid, but be in mercy for his falſe 


claim thereof and that the ſaid J/7//zam do 
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NI. 


go thereof without day, &c. Therefore 
we command you, that, according to the 
form of the ſtatute in ſuch caſe lately made 
and provided, by the oath of 12 good and 
lawful men of your county you diligently 
inquire how much of the yearly rent aſore— 
faid at the faid time of the taking and di- 
ſtraining of the goods and chattels aforeſaid 
was 1n arrear and unpaid, and how much 
the goods and chattels aforeſaid fo as afore- 
{aid "maken and diſtrained were worth, ac- 


cording to the true value of the ſame; 


and the inquiſition which, &c. ſend to us 


The return, 


from the day of St. Michael in three weeks 
under your feal and the ſeals of thoſe by 
whoſe oath you ſhall take that inquiſition, 
together with this writ. Witneſs T. Par- 
ker, knt. 


The execution of this writ appears in a 
certain ſchedule to this inquiſition annexed, 


Sue, to wit. N inquiſition indented 

taken at Eaſigrinſteud, 
in the county aforeſaid on the fifth day of 
Auguſt, &c. In witneſs whereof as well I 
the ſheriff as the jurors aforeſaid have to 
this inquiſition ſet our ſeals the day, year 
and place aboveſaid. 


James Smith, bart. ſherif. 


The rent in arrear Zl. 
The value of the goods B81. 
For cots, according to the form of the 
ſtatute gl. 
8 December 1715, 
| James 


EN 


IMES, &c. To the ſheriff of Glou- An inquiryof 
ceſter, greeting: Whereas John V. gent. damages in 


lately in our court before us at Meſtminſter, 
by our writ impleaded Francis C. efq ; 
Henry C. the elder, George T. William B. 
and Henry C. the younger, in a plea; why 
they took the cattle of him the ſaid John, 
and them unjuſtly detained, againſt ſurety 
and pledges, Sc. And thereupon the ſame 
John by Thomas E. his attorney complained, 
that the ſaid Francis, Henry C. the elder, 
George, William, and Henry C. the younger, 
on the firſt day of September in the 36th 
year of the reign of the lord Charles the 
ſecond, late king of England, &c. at the 
pariſh of St. Philip and James in your coun- 
ty aforeſaid, in a certain place there called 
Conham, took the cattle, to wit fifty ſheep, 
of him the ſaid John, and them unjuſtly 
detained, againſt ſurety and pledges, until 
&c. whereby he then ſaid that he was pre- 
judiced, and had damage to the value of 
20l. And therefore he then produced the 
ſuit, &c. And thereupon the ſaid Francis, 
Henry, George, William and Fenry, by C. H. 
their attorney came and defended the force 


replevin after 
judgment on 
demurrer. 


and injury when, &c. And the ſaid Fran- Avowry and 
cis in his own right well avowed, and as oogniſance. 


bailiff of Thomas S. and Stephen C. gent. 
well acknowledged, and the faid Henry, 
George, William and Henry, as bailiffs of 
the ſaid Francis, Thomas and Stephen, well 
acknowledged the taking of the cattle 
aforeſaid, in the ſaid place in which, &c. 
and juſtly, &c. becauſe they ſaid that long 
before the ſaid time when, &c. the lord 


Charles 
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Charles the ſecond, late king of England, 
&c. was ſeiſed of and in the foreſt or chaſe 
called Kingswood, with the appurtenances 
in your county aforeſaid, in his demeſne 
as of fee in the right of his crown of Zxg- 
land; and that the ſaid place in which, 
&c. is and at the ſaid time when, &c. 
and alſo for time immemorial was within 
the foreſt aforeſaid, and parcel of the ſame 
foreſt, and that the ſame late king being 
ſo ſeiſed before the ſaid time when, &c. 
by indenture made at Veſminſter in the 
county of Middleſex, on the 20th day of 
January in the 211t year of the reign of the 
ſame late king, between the ſame late kin 

of the one part, and one Baynbam T. knt. 
and bart. of the other part, which ſaid in- 
denture, ſealed under the great ſeal of Eng- 
land, the ſame Francis, Henry, George, Wi.- 
liam and Henry then in court produced, the 
date whereof 1s the day and year laſt above- 
ſaid, the ſame late king Charles the ſecond, 
for the conſiderations in the ſame inden- 
ture mentioned, with the advice of two of 
the commiſſioners of the treaſury of the 
ſame late king, granted, demiſed and to 
farm let to the ſaid Baynbam the foreſt or 
chaſe aforeſaid, with the appurtenances, by 
the name of all that foreſt or chaſe called 
Kingswood, lying and being in or near the 
pariſh of St. Philip and James in the city ol 
Briſtol in the pariſh of Bitten Mangetfield, 
otherwiſe Mangerfield Stapleton, otherwiſe 


Stableten, Hambrooke and Weſtanham in your 


county, containing by eſtimation 3432 acres 


of waſte land, more or leſs, and extending 


on ſundry other lands, as well waſte as in- 


cloſed, in or near the pariſhes aforeſaid, or 
1ome 


END 
ſome of them, together with all bucks, 


does and other beaſts then being within the ; 


limits of the foreſt or chaſe aforeſaid, and 
all liberties, franchiſes, privileges, rights 
and appurtenances to the ſame foreſt or 
chaſe belonging, incident or appendant, or 
within the foreſt or chaſe then before had, 
uſed or enjoyed in the times of the lad 

Elizabeth, late queen of England, or of the 
lord James, late king of England, and the 


lord Charles the firſt, late king of England, 


or any of them, by reaſon or pretence of 
the ſaid foreſt or chaſe, or the liberties and 
franchiſes of the ſame, to have and to 
hold the ſaid foreſt, chaſe, franchiſes, li- 
berties, privileges, and all and ſingular 


other the premiſſes in the ſame indenture 


mentioned and intended to be thereby 
granted, with their and every of their ap- 
purtenances to the ſaid B. T. his executors, 
adminiſtrators and aſſigns, from the feaſt 
of St. Michael the archangel then laſt paſt, 
for and during the term of 60 years from 
thence next enſuing, fully to be compleat 
and ended: and rhe faid late king Charles 
the ſecond willed, and by the fame inden- 
ture for himſelf, his heirs and ſucceſſors, 
gave and granted to the ſaid Baynbam, his 
executors, adminiſtrators and aſſigns, full 
power and authority to repleniſh the foreſt 
or chaſe aforeſaid with deer, and by all 
lawful ways and means to erect lodges for 
the keepers, and to hinder and ſuppreſs 
purpreſtures, aſſarts and nuſances there, of 
what nature or kind ſoever, and alſo to 
preſerve the covert and vert for the ſafety 
and preſervation of the beaſts aforeſaid, as 

by 


255 


256 


APPEND IX. 


7 aforeſaid among gther 

I more fu „ 3. by bh 
oh: faid demiſe id Bay#bgnt Ti 
the foreft © ar chaſe a0 aid, wich" the ap- 


2 1 entered, and Was thereof 852 


the faid lord king Charles the ſecond, at 


= } ne 


7 Nh in 1 Jade ew > b. the Wi 


aſſigned to one May B the premiffes afore- 
ad, with the appurtenances, and all his 

right, title and intereſt of and in the ſame, 
to have and to hold to the fame Mary, her 
executors and aſſigns, during all the reſidue 
of the ſaid term of 6⁰ years then to come 
and unexpired, by virtue of Which ſaid 
aſſignment the ſame Mary into the premiſſes 
aforeſaid entered and was thereof poſſeſſed; 
and being ſo thereof poſſeſſed, the ſaid 
Mary "afterwards, and before the ſaid time 
when, &c. to wit, on the third day of 
January in the 33d year of the reign of the 
ſaid lord king Charles the ſecond, at the 
pariſh of St. Phikp and James aforeſaid, 
aſſigned to the faid Francis, Thomas and 


Stephen, the premiſſes aforeſaid, with the 


appurtenances, and all her right, title and 
intereſt of and in the ſame, to have and 
to hold to the ſame Francis, Thomas and 
Stephen, during all the reſidue of the ſaid 
term of 60 years then to come and unex- 
pired, by virtue of which ſaid aſſignment 
the ſame Francis, Thomas and Stephen, into 
the premiſſes aforeſaid; with the appurte- 
nances, entered, and were and yet are 1 
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APPENDIX; 
of poſſeſſed ; and -becauſe the cattle afore- 
faid at the ſaid time when, Sc. were in the 
faid place in which, &c. eating up the 
graſs there growing, and doing damage 
there, the ſaid Francis in his own right 
well avowed, and as bailiff of the faid 
Thomas and Stephen acknowledged, and the 
ſaid Henry, George, William and Henry, as 
bailiffs of the ſaid Francis, Themas and 


Stephen, well acknowledged the taking of 


the cattle aforeſaid in the ſaid place in 
which, &c. and juſtly, &c. ſo doing da- 
mage there: and this they were ready to 
verify : wherefore they prayed judgment, 
and a return of the cattle aforeſaid, toge- 
ther with their damages, coſts and charges 


in that behalf expended, according to the 


form of the ſtatute in ſuch caſe made and 
provided, to be adjudged to them, &c. 
And the ſaid John W. thereto faid, that the 
fad Francis, Henry, George, Wilkem and 
Henry, for the reaſon before alledged, oughr 
not as bailiffs of the ſaid Themas F. and 
Stephen C. to acknowledge, nor the ſaid 
Francis in his own right to avow the taking 
of the cattle aforeſaid in the faid place in 


which, Cc. juſt; becauſe by proteſting Plea: 


that the ſaid lord king Charles the ſecond 
never was ſeiſed of the ſoil or land of the 
foreſt or chaſe of Kingswwood aforeſaid, for 
plea the ſame John V. faid, that long be- 
fore the ſaid time of the taking of the 
cattle aforeſaid made, and alſo before the 
laid time when it is ſuppoſed that the ſaid 


late king Charles the ſecond was ſeiſed᷑ of 

the foreſt or chaſe aforeſaid, to wit, on the 

third day of Apri/ in the 23d year of the 
8 | : 


reign 
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reign of the late king Charles the firſt, 


John M. the elder, father of him the ſaid 
John M. was ſeiſed of the manor of St. Law- 
rence within the pariſh of St. Philip and 
James, with the appurtenances, in your 
county aforeſaid, whereof the ſaid place in 
which, Sc. is and at the ſaid time when, 
Sc. and alſo for time immemorial was par- 
cel, in his demeſne as of fee; and being ſo 
thereoſ ſeiſed, the fame John V. the elder 


afterwards and before the ſaid time when, 


Sc. at Conham aforeſaid died of ſuch his 
eſtate thereof ſeiſed, after whoſe death the 
ſaid manor with the appurtenances, whereof 
the ſaid place in which, &c. is parcel, de- 
ſcended to the ſaid Jh as fon and heir of 
him the ſaid Jobn, by reaſon whereof the 
faid Jebn the ſon afterwards and before the 
ſaid time when, Sc. into the ſaid manor 
with the appurtenances entered, and at the 
time of the taking of the cattle aforcſaid 
was and yet is ſeiſed thereof in his demeſne 
as of fee, and being ſo thereof ſeiſed, the 
ſame Jahn before the ſaid time when, Ec. 
put his cattle aforeſaid into the ſaid place 
in which, Sc. to feed on the graſs there 


then growing, until the ſaid Francis, Henry, 


George, William and Henry on the day and 
year in the declaration aforeſaid ſpecified 
at Conham aforeſaid, took the cattle afore- 
ſaid of him the ſaid Job, and unjuſtly de- 
tained them againſt ſurety and pledges, 
until, Sc. as he above againſt them com- 
plained : and this he was ready to verify: 
wherefore he prayed judgment and his da- 
mages, by reaſon of the caption and unjuſt 
detention of thoſe cattle, to be adjudged 
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to him, &c. And the ſaid Francis, Henry, Demurrer. 
George, Williem and Heary thereupon ſaid, 
that the ſaid plea of the ſaid John above in 
bat of the avowry and cogniſance aforeſaid 
pleaded, was inſufficient in law to maintain 
him the ſaid Jokn to have his action afore- 
aid againſt them the ſaid Francis, Henry, 
George, Witham and Henry, and that they 
to that plea in manner and form aforeſaid 
pleaded had no neceſſity, nor were by the 
law of the land obliged in any manner 
to anſwer: and this they were ready. to 
verify: wherefore for want of a ſufficient 
plea in this behalf they prayed judgment, 
and a return of the cattle aforeſaid, to- 
gether with their damages in this behalf 
ſuſtained, to be adjudged to them, &c. 
And for cauſe of demurrer in law in this The cauſes. 
behalf, the ſame. Francis, Henry, George, 27 El. c. 5. 
William and Henry did ſet down, and to # nn. c. 10. 
the court here expreſs the cauſes follow- 
ing, to wit, that the ſaid 7 in his plea 
aforeſaid did not traverſe the matter in the 
avowry and cognulance aforeſaid, when 
he ought to traverſe that matter, as they 
lad; and becauſe the matter of that plea, Joinder in 
was not iſſuable nor triable, and becauſe demurrer 
that plea was inſufficient and wanted form, 
and thereupon the ſaid John i,. ſaid that 
the plea aforeſaid by him the ſaid 7h 
above in bar to the avowry and cogniſance 
aforeſaid pleaded, and the matter in the i 
lame contained, were good and fuficient 
In law to preclude the faid Francis, Henry, 
George, William and Henry from having their 
avowry and cogniſance atoreſaid ; which 
laid plea, and che matter in dhe ſame con- 
8 2 tained, 
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tained, the fame John was ready to verify 
and prove, as the court, &c. And becauſe 
the ſaid Frencis, Henry, George, William and 
Henny to that plea did not anſwer, nor 
hitherto in any wiſe deny it, the ſame John 
as before prayed judgment and his damages 
aforeſaid, by reaſon "of the caption and un- 


juſt deteheian of the cattle aforeſaid, to be 


adjudged to him, &c. And becauſe the 
court of the ſaid lord the king here were 
not adviſed to give their judgment of and 
upon the premiſſes, day therefore was given 
to the parties aforeſaid before the ſaid lord 
the king from the day of Eaſter in 15 days, 
where ſoever, &c. to hear their judgment 
of, and upon the premiſſes, becauſe the 
court of the ſaid lord the king thereof, 
&c. On .which day before the "lord the 
king. at, Weſtminſter came the parties afore- 
ſaid, by their attornies aforeſaid; where- 
upon all and ſingular the premiſes being 
feen, and. by the court of the ſaid lord che 
king fully underſtood, and mature delibera- 
tion being thereon had, it was conſidered 


that the plea aforeſaid by him the ſaid Jab 


above in bar to the avowry and cognifance 
aforelaid pleaded, was good and ſufficient 
n law to maintain him the ſaid J to 
haye his aCtior aforeſaid. againſt, them the 


faid Francis, Henry, George, Walliam, aud 
Henry: Wherefore it was alſo, conſidered, 
that the ſaid John ought. to recover his da- 


mages againſt them the ſaid, Francis, Ilæury, 
George, . William, and, Henry, by reaſon of 


the. caption and unjuſt detention, of, the 
cattle . elaid;. but becauſe, it is not known 
what damages the. ſaid Joy hath ſuſtains 


by 


ENB 
by the reaſon aforeſaid; therefore we com- 
mand you, that, by the oath of twelve 


and lawful men of your bailiwick you dili- 


cently inquire what damages the ſaid John 
hath ſuſtained, as well by reaſon of the 
premiſſes as for his coſts and damages by 
him about his ſuit in this behalf expended: 
and the inquiſttion which you ſhall thereupon 
take, ſend to us whereſoever, 
&c. under your ſcal and the ſeals of thoſe 
by whoſe oath you {hall take that inquiſt- 
tion, together with this writ. Witneſs Ed- 
nund Herbert, knt. at Weſtminſter, the 17th 
day of May in the ſecond year of our 


reign. 


. The manner of entering an inquiſition in reple- 
vin,” according to the ſtatute of 17 Car. 2, 
upon 'a judgment for the avotdant upon a 
demurrer, where à torit of inquiry was 


awarded to inquire of the value of the di- 


frirefs, and a judgment thereon. 


After awarding the inquiry, and the words, 
The ſame day is given to the (plaintiff) to 
8 there, &c. you ſay thus: 


A plaintiff) comes before our ſovereign 
lord the king at JYVeſtminſter, by his attor- 
ney aforeſaid, and the ſheriff (to wit) J. A. 
eq. returns an ĩnquiſition taxen before him 
at the caſtle of York in the county aforeſaid, 


on the Zoth day of March in the eighth 


year of the reign of his preſent majeſty, 
whereby it is found that the ſaid ſix hogſheads 


S. 3 of 


T which day the ſaid T. R. (Ci. e. the 
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Note; when of allum, at the time of the taking 
the goods are thereof were worth 100l. according to 
"gy the true value thereof; therefore it is ad. 
were worth Judged, , that the ſaid T. K. do recover 
ſo much; if againſt the ſaid 7. 41. the ſaid 100l. tor 
animate, the value, ot the ſaid ſix hogſheads of al. 
wen 3 oe lum f part of the ſaid rent, being in ar- 
Thee rear as aforeſaid, found by the ſaid inqui- 
_—_ _ ſition in the manner 3 _ his qua- 
ere tus, mages ſuſtained by reaſon of the premiſſes 
— ˙· by che fajd cour of on 
to the value ſaid ſovereign lord the king, according to 
of the rent. the form of the ſtatute in ſuch caſe made 
and provided, to the ſaid 7. R. to 8cl. with 

his conſent, for his expences and coſts laid 

But by him about his ſuit in this cauf, 

which ſaid value, expences and colts, do 

; Saund. 195, in the whole amount to 186], and be the 

aid J. M. amerced, &c. 


— Vw y,vTr 


SPPENDIADE. 


An inquifition and judgment upon the ſame - 
ſtatute, upon a judgment on a demurrer for 
the avowant, and a writ ie inquire of the 
monies in arrear, and of the value of the 
aitreſs, and judgment thereon. 


After the judgment upon the demurrer that 
the plea in bar to the avowry is inſuffi- 
cient, concluding, that the plaintiff. take 
nething by his crit, but be amerced for 
his falſe complaint, and that the defendant 
is diſunſſed the court, you goon thus : 


ND thereupon they the faid T. A. W. 

and T, according to the form & the 
ſtature in ſuch caſe made and provided, 
pray his majeſty's writ to be directed to 
the ſheriff of the county aforeſaid, to inquire 
what monies were 1n arrear for the rent 
aforeſaid, at the time of the diſtreſs made 
as aforeſaid, and the value [or price | of the 
cattle taken; therefore the ſheriff 1s com- 
manded, that by the oath of twelve good 
and lawful men of his bailiwick he dih- 
gently inquire what ſums of money were 
in arrear for the rent aforeſaid at the time 
of the diſtreſs ma.ie, and what was the 
value of the cattle diſtrained according to 
the true value thereof; and the inquiſition 
which, &c. the ſheriff ſhould return, or 
make appear here in three weeks from the 
day of St. Michael, under the ſeal, &c. 
and the ſeals, &c. at which day T. A. V. 
and T. came here by their ſaid attorney, 
and the ſheriff, (to wit) Sir R. A. * 
| 4 an 
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Is and baronet, nov retutus an inquiuon, 

taken before him at the. caſtle of Nurk! in 

che county. aſorelaid, on the th day of 

Auguft laſt pail, by the vath, of twelve good 

and laviful men, whereby it is found "har 

the aid” ſums of money in arrear ſor the 

rent aforeſaid, to the ſaid 7. I.. at the time 

of the diftreſs were 39l. and that che cartie 

\ diftrained; acc cording | to the true - value 

(or price] thereof, were worth 38L There- 

tote it is achudged, that the ſaid 7. J. V. 

and J. do recover againſt the ſaid R. V. 

che ſaid 38ʃ. for the value of the cattle 

athreſaid, being part of the rent in -arrcar 

as aforeſaid, found by the ſaid inquiſition in 

the manner, alorefaid,. and his damages by 

rcaſd of the premiſſes, by this court ad- 

judged to the jaid . A. . and T. at their 

requeſt, | by the diſcretion. of the juſtices 

here, for his expences and coſts laid out by 

them in this ſuit, according to the form of 

the ſtatute in ſuch caſe made and provided, 

1$aynd. 286. £0 rol. which value, expences and colts, 
287. do i in the whole Amount to 151 &c. 


Retorno habendo. 


ae, GEORGE the ſecond, fr Bec ther the: 


baberd after riff of Middleſex, greeting: Whereas 
judginent for- 


J. C. late of the parith | of St, Clements 
the deferd- 
ant, upon a Danes in your county, eſq. was ſummoned 
demurrer in to be in our court before us, to anſwer to 
replevin. JI. P. eſq. of a plea, (or in an action) 

w lierefofe an 1 the 14th B+ & October in the 


1 


6 . ve ” Clements ' 


4 
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Clement's Danes in your county, in a certain 


place there, called a chamber in Devereux 
court, he took the goods and chattels of the 
ſaid . (to wit) one bed, one bedſtead, &c. 
[ ſo naming the gocde] and unjuſtly detained 


them againſt ſureties and pledges, until, 


&c. and the ſaid F. S. came into our ſame 
court before us, and alledged and pleaded 
that the ſaid Villiam ought not to have or 
maintain his ſaid action thereof againſt him, 
becauſe he ſaid, that as to the one bed, one 
beditead, [repeating part of the goods] part 
of the goods and chattels aforeſaid in the 
ſaid declaration mentioned, that the pro- 


perty of thoſe goods and chattels at the 


atore{aid time of taking them were the o- 
perty of the ſaid J. and this he was ready 
to verify; and as to one couch, ten other 
books, | ſo naming the goods to which he 
pleads. this plea) reſidue 'of the ſaid goods 


and chattels in the declaration of the ſaid 


. mentioned, the faid oh pleaded, 
that at the time of taking thoſe goods and 
chattels the property of them was in and 
belonging to one R. F. without that, that 
the property of the ſaid reſidue of the goods 
and chattels in the declaration mentioned, 


at the time when, &c: was the property. 
of the ſaid William, as by the {aid declara- 


tion above was ſuppoſed: and this he was 
ready to verify and prove; wherefore he 


prayed judgment, if the aforeſaid ' William 


ought to have or maintain his ſaid action 
againſt him for the ſame, . &c. and he alſo 


prayed a return to be adjudged to him of if 


all the goods and chattels aforeſaid, together 
With his damages, expences and colts laid 


out 
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out by him about his ſuit in that behalf, 
and the ſaid William replied, that the plea 
of the ſaid John above pleaded, and the 
matter therein contained, were not ſufficien: 
in law to preclude the ſaid William from 
having his iaid action againſt the ſaid 77% 
tor the fame, and that he was not under 2 
neceſſity. nor was bound by the law of the 
land to anſwer in any manner to that plea, 
in the manner and form as the ſame was 
Pleaded; which he was ready to verily, 


wherefore, for want of a jufficient anſwer in 


that behalf, he the ſaid William prayed 
judgment, and his damages occaſioned by 
the taking and unjuſtly detaining the goods 
5 chattris, to be adjudged to him, &c. 

the ſaid Jebn rejoined, that the plea 
aforeſaid by him pleaded, in the manner and 
torm atorefaid, and the matters therein con- 
rained, were good and fufficient in law to 
preclude the ſaid Wiliiam from having his 
action atoreiaid thereof againſt the {aid Jv; 
which, pica, and the matters therein con- 
rained, he the faid bn was ready to verity 
and prove, as the court ſhould require ; and 
becauſe the ſaid il iam had not anſwered 
to that plea, nor in any wife denied the 
ſame, he the ſaid John, as above, prayed 


Judgment, and a return of all and ſingular 
the goods and chattels aforeſaid, together 


with his damages, &. to be adjudged to 
him, &c. and ſucii proccedings were there- 
upon had in our ſame court before us, that 


itcas adh judged, that the ſaid plea by him 


the faid Jan above pleaded, and the mat- 
ters therein contained, were good and ſuf- 
icient in law to preclude the aforeſaid 

: " Wilikam 
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William from having his ſaid action againſt 
the ſaid John; and it was alſo conſidered 
by our fame court before us, that the faid 
V. ſhould take nothing by his ſaid writ, 
but for his falſe claim therein ſhould be in 
mercy, (or amerced) &c. and that the afp re- 
ſaid J. S. ſhould go thereof without a day, 
(or ſhould for ever be diſmiſſed the court), &c. 
and that he ſhould have a return of the 
goods and chattels afore!aid, to be delivered 
to him for ever irreplegiable: and further, 
it was conſidered in our ſaid court before 
us, that the aforeſaid John ought to recover 
his damages againlt the ſaid V. by reaſon 
of the premiſſes: therefore we command you, 
that without delay you cauſe the faid 
John to have a return of the goods and 
chattels irreplegiable, and that you Thall 
not deliver thoſe things of which you have 
made mention, which belong to the com- 
plaint of the ſaid William, without our 
writ, which ſhall expreſly mention the 
ſaid judgment; and in what manner you 
ſhall execute this writ, do you make appear 
to us, whereſoever we ſhall then be in 
Great Britain, on We com- 
mand you likewiſe, that by the oath of 12 
honeſt and lawful men of your bailiwick, 
according to the form of the ſtatute in that 
caſe made and provided, you - diligently 
inquire what damages the ſaid John hath 
ſuſtained, as well by reaſon of the premiſſes, 


as for his expences and coſts laid out by 


him about his ſuit in that behalf; and the 
inquiſition which you thall take thereon do 
you return to us at the day aforeſaid, 
whereſoever we ſhall then be in Great 

Britain, 
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Britain, under your ſeal, and the ſeals or 
thoſe by whoſe oath you ſhall take ſuch in- 
quiſition, together with this our writ to you 


directed for that purpoſe. Witneſs Rebert 
Lord Rap ond, &c. 


_ return ＋. * which day comes here the ſaid de- 
e. god -fendanr by his attorney aforeſaid, and 


Vece cr eue 1 weriff, (that is to ſay) . II. eſq. now 
quiry by the returneth here, that in order to have an ex- 
eg = cution of tac writ aforeſaid to him directed, 
a nx ettat, de made a mandate to Sir Jahn Hebbart, 
and a capics knight and baroner, bailiff of the liberty of 
awarded. our ſovereign lord the king, of his duchy 
of Lencafier. mw the county aforeſaid, who 

hath tull power of returning all writs, and 

of executing ine tame within the liberty 

atdreſaid, to wiom the execution of the 

writ aforeſaid doth intirely belong to be 

nade; for that no execution of the writ 

2torelaid, within the uberty aforeſaid, in his 

Dailiwick, could be ace by him, which 

bailitr made à return to the ſaid theriff, 

upon the mandate aforeſaid, that before the 

coming of the mandate atoretaid to his 

hands, the cattle, goods and chattels afore- 

laid were cloined by the ſaid plaintiff to 

places to the faid bailiff unknown, fo that 

he could not cauſe the cattle, goods and 

chatteh atoreſaid of the ſaid ( defendant ) to 

be returned, as by the warrant ajorcſaid he 

was commanded ; the {aid bailiff alſo re- 

turned, tothe {aid ſheriff an inquiſition taken 

before him at #. within the liberty aforeſaid 

in the county aforeſaid, on the iſt day of 

October laſt paſt, by the oath of twelve, 

&c. by virtue of the warrant aforeſaid 
directed 
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faid directed by the ſheriff upon the writ 


atorclaid to the faid bailiff, by which it was 
found, that the ſaid defendant ſuſtained: da- 


ge by reaſon of the premiſles, beſides 


his colts to and tor thoſe coſts and 


charges to. Therefore it is ad- 
judges, That the ſaid defendant do recover 
againſt the faid plaintiff his damages afore- 
ſaid to by the inquiſition found 
in the manner aforcſaid; and alſo 

pounds to the ſaid defendant, at his requeſt, 
tor his coſts and charges aforeſaid, adjudged 


dy the court by way of increaſe, which da- 


mages do in the Whole amount to 
Sc. And hereupon the ſheriff is com- 
manded, that he do . not omit, by reaſon 
of any liberty of the duchy of Lancafter 
aforeſaid ; but that of other cattle, goods 
and chattels of the ( Plaznt;f) to the value 
of the cattle, goods and chattels aforeſaid 
before taken, he take 72 <oithernam,. and 
deliver them to the ſaid deſendant, to be 
detained by him unul the cattie, goods and 
chattels aforcſaid before taken be delivered 
by the (aich plaintiff) and in what man- 
ner, Sc. the ſheriff ſhall make appear, 
&c. 


GEORGE the ſecond, Ec. greeting: 


A retores: 


Whereas A. B. lately iu our court * pubend” a- 


fore us at I/e ftininjter, was ſummoned to © 


gainſt rhe 


plaintiff, Fr 


anſwer to C. D. in an action, whereiore he de fauls of his 
took nine cows, the cattle of him the ſaid plea in bar to 


C. and unjuſtly detained tnem, agaunt ſure- 
ties, and pledges," &c. and the laid A. ap- 
pearing in our fame court before us, for a 
certain rtaſuon by lim 2il-dged in our fame 

3011 | | CONTL, 
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1 nel. Zrev. 
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court, in his own right, and the right of &. 
his wite, well avowed the taking of the 
ſaid cattle in the place in which, &c. to be 
juſt, for gl. rent due and in arrear from 
him the ſaid C. to the ſaid A. and S. for 
one half year, ending at the feaſt of the 
annunciation of the Biefſed Virgin Mary 
next before, &c. | as in the avowry) for one 
meſſuage, &c. with the appurtenances in 
IV. demiſed by them the ſaid A. and S. to 
the ſaid C. whereupon the ſaid C. though 
ſolemnly called, did not appear, nor doth 
further projecute his ſaid writ; wherefore 
it was conſidered in our fame court before 
us, That he and his pledges for proſecuting 
ſhould be amerced, and that the ſaid A. 
might depart the court thereon without a 
day, and ſhould have a return of the ſaid 
cattle: therefore we command you, that 
without delay you return the ſaid cattle to 
the ſaid C. and you ſhall not deliver them 
at the complaint of the ſaid R. without 
our writ, which ſhall expreſſy mention the 
ſud judgment; and in what manner you 
execute this writ, you make appear to us 
in three weeks from the day of St. Michael, 
whereſoever, &c. and ave you there this 
writ. Witneſs, &c. 
GEORG E the ſecond, &c. greeting: 

Whereas T. E. lately in our court be- 


judgment a- fore us at I ęſiminſter, was ſummoned to 


anſwer to R. B. in an action wherefore he 
took ſeven cows, the cattle of him the 


gy s Entr, ſaid R. B. and unjuſtly detained them, 


againſt ſureties and pledges, &c. as he al- 
ledged; and the ſaid R. afterwards made 
default 


APFEND FEN 
default in our ſaid court before us; where - 


fore it was conſidered in our fame court 
before us, that he and his pledges for pro- 


ſecuting ſhould be amerced, and that the 


ſaid T. might depart the court without a 
day, and ſhould have a return of the cattle 
aforeſaid: therefore we command you, That 
without delay you return the ſaid cattle to 
the ſaid 7. and you ſhall not dehver them 
at the complaint of the ſaid R. without our 
writ, which ſhall expreſly mention the ſaid 


judgment; and in what manner you execute 


this writ, you ſhall make appear to us in 
three weeks from the day of St. Michael, 


whereſoever, &c. And have you there this 


writ. Wairtneſfs, &c. 


Second deliverance. 


„ 
GEORGE the fecond, to the Serif of a wi af 
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ſſer, greeting: If T. W. ſhall give you cond deliver- 


ſecurity that he will proſecute his claim, 
and alſo to return the cattle, (* which in our 
court before us were lately adjudged to 
7. 7. through the deſault of the ſaid T. V.) 
if a return thercof ſhall! be adjudged ; then 


do you cauſe thole cattle without delay, (or 
feribtyith to be delivered to the ſaid 7. . 


and by ſureties and ſafe pledges compel the 
ſaid 7. J. that he be before * us in three 


weeks from the day of St. Michael, where 
loever we ſhall then be in England, to an- 
lwer to the ſaid T. . for taking and un- 


jultly detaining the cartle aforeſaid; arid 
have 


Theſ. Prev. 
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have you there the names of the pledges, 
and this writ. Witneſs Philip Lord Hard. 
wicke, the 28th day of November in the 
ninth year of our reign. 


Ka: 
form riff of Efex, greeting: If C. D. ſhall 
Thel. Brev. give you ſecurity that he will proſecute his 
303. . . 
claim, and alſo return the cattle which in 
our court before us were lately adjudged 


to A. B. through the default of the ſaid C. 
we command you, that if by means of our 
writ de retorn habendo lately directed to you 
for that purpoſe, you have made a return 
of the ſaid cattle to the ſaid C. D. then 
do you cauſe them to be delivered to the 
ſaid C. D. and by ſureties and ſafe pledges 
compel the ſaid A. that he be before us on 
the octaves of St. Hilary, whereſoever we 
ihall then be in England, to anſwer to the 
ſaid C. for taking and unjuſtly detaining 
the cattle aforeſaid; and have you there 
the names of the pledges, and this writ. 
Witneſs, &c. 


| 
| 
Another (QEORGE the ſecond, &c. To the ſhe- 
| 
| 
| 
ö 
| 


. 


The entry of T. F. by A. B. his attorney, offers (or 
an award of fenders) himſelf on the 4th day againſt 
this writ. JF, T. of a plea, (or in an aftion) where: 
fore he took the cattle of the ſaid . J. 
and unjuſtly detained them, againſt ſure- 
ties and pledges; and he came not, and the 
plaintiff was there, &c. therefore he and 
his pledges, to wit, John Doe and 
| EKichard 
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Richard Roe, are amerced, Sc. and the Miſrricordia, 
ſaid T. F. may depart the court therefrom 
without a day, Sc. and may have a re- Sine dic. 
turn of the cattle aforeſaid, Sc. and af- 
terwards, (to wit) on the octaves of St. 
Martin then next following, before our 
ſovereign lord the king at Weſtminſter, 
comes, the ſaid . by FJ. B. his attorney, 

and, by virtue of the ſtatute in ſuch caſe 
made and. provided, prays his mazelty's 

writ of ſecond deliverance, &c; and it is 
granted him, Sc. returnable on the octaves 

of St, Marti, whereſoever, c. the ſame 

day is given to the ſaid 7. F. &c. 


The difference. between this turit in the com- 

mon pleas from the former, is no otherwiſe 

than. at the fit aſteriſk in the firſt writ Je- 

fore, you ſay, which in our court before 

our juſtices at ¶gſiminſter were adjudged Ther. Brev. 
to 7. J. through the default of the ſaid 303. 

7. V. And at the ſecond aſteriſk you ſay, 

that he be before our juſtices at Heß 

minſter, in three weeks from the day of 

St. Michael, to anſwer, Sc. 


Co: 8; 


GEORGE the ſecond, Sc. To the ſhe- A writ of 
riff of Eſer, greeting: Becauſe Lewis ſecond deli- 
8. in our court before our juſtices at l- beitet gy 
FU cath. ib. . . ail taken. 
minſter, hath given you ſccurity that he Of 

ee. ER. Oflic. Brev. 
will proſecute his claim, and will alfo 348. 
make a return of thoſe cattle which in 
our ſame court were adjudged to Stephen 
R. through the detault of the faid J. if 

a return thereof be adjudged to him: 
C there- 
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therefore we command you, that with- 
out delay you cauſe a mare which you 
have taken in withernam, of the -cattle of 
the ſaid L. to the value of the cattle for- 
merly taken, to be delivered to the ſaid 
L. and compel the ſaid S. by ſureties and 
ſafe pledges, that he be before our juſtices 
at Weſtminſter on the octaves of St. Hilary, 
to anſwer to the faid L. for taking and 
unjuſtly detaining the cattle aforeſaid; and 
have you there the names of the pledges, 
and this writ. Witneſs Sir Thomas Reeve, 


knt. the 28th day of November in the ninth 
year of our reign. 


Y virtue of this writ to me directed, 
I have cauſed to be delivered to the 
within named Z. his cattle within men- 
tioned, as I am within commanded to do 
the pledges within named are Jobn Den: 
and Richard Fenn. | 


J. D. Eſq; ſherift. 
Capias in Withernam. 


GEORGE the ſecond, Sc. To the ſhe- 


riff of Suffolk, greeting: Whereas w 
lately commanded you by our writ, that 
whereas T. B. gentleman, had been at- 
tached by our writ of ſecond deliverance, 
to appear in our court before us, to an- 


ſwer to J. S. in an action, wherefore he 


took the cattle of the ſaid J. and unjuſth 
detained them againſt ſureties and pledges, 
and the ſaid J. S. in our ſame court made 
default; wherefore it was conſidered in 
our ſame court, that the ſaid T. B. ſhould 


depait 
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depart hence without a day, and that the 
ſaid J. S. and his pledges for proſecuting 
ſhould be amerced ; and that the ſaid T. B. 
ſhould have a return of the cattle afore- 
ſaid irreplegiable; and that you without 
delay ſhould make a return of thoſe cattle 
to the ſaid T. B. to be detained by him 
irreplegiable; and in what manner you 
- ſhould execute that writ, you ſhould make 
known to us [ ſuch a return] whereſoever 
we ſhould then be in England; and you at 
that day returned to us, - that the cattle 
aforeſaid were eloined by the ſaid T. S. to 
places unknown to you, ſo that you could 


not return or deliver thoſe cattle to the 


ſaid T. B. as you was commanded by the 
ſaid writ; therefore we command you, 
that you take ſo many cattle of the ſaid 
J. S. to the value of the cattle aforeſaid, 
before taken by the ſaid J. S. in wither- 
nam, and deliver them to the ſaid T. B. to 
be kept by him irreplegiable, unti] you 
can make a return of thoſe cattle before 
taken, to the ſaid 7. B. and in what man- 
ner you ſhall execute this our mandate, do 
you make appear to us on the octaves of 
St. Hilary, whereſoever we ſhall then be in 


England; and that you cauſe further to be. 


done therein, what of right, and accord- 
ing to the laws and cuſtoms of this our 
kingdom of Great Britain, we ſhall ſee 
meet to be done; we alſo command you, 
that if the ſaid T. B. ſhall make you ſe- 
cure of proſecuting his claim, and of re- 
turning the chattels aforeſaid, if a return 
thereof ſhould be adjudged, then do you 
compel the ſaid J. S. by ſureties and ate 

T 2 pledges 
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pledges, that he before us [ch @ return] 
whereſoever we ſhall then be in England, 
to anſwer as well to us for the contempt, 
as to the ſaid T. B. for his damage and 


4 injury done him in this caſe; and have you 
there this writ. Witneſs, Se. 


— — - 


A capias in GEORGE the ſecond, c. To the ſhe- 
eee, riff of E. greeting: Whercas we have 
rit 

of pluries re- Often commanded you, that you ſhould 
| _plegiari fa- juſtly and without delay grant a replevin 
| cias. to K. E. of his chatcels (to wit) of thoſe 
which T. T. and J. C. had taken and unjuſt- 
ly detained (as it is ſaid) according to our 
writ before delivered to you, or that you 
ſhould be before us | ſuch @ return] where- 
foever we ſhould then be in England, to- 
mew us a reaſon, why you neglected to 
execute our mandates ſo often directed to 
you: and you at that day made a return 
to us, that the chattels aforeſaid were 
eloigned by the ſaid T. T. and J. C. out of 
your bailiwick to places to you unknown, 
ſo tha: you could in no wiſe grant a re- 
plevin thereof to the ſaid R. Therefore we 
command you, Sc. | as in the former. 


+ oo 


A catias in (GEORGE the ſecond, Sc. To the ſhe- 
xithernam, Tiff of the city of G. greeting: Where- 
upon a retor- as J. P. was lately ſummoned in our court 
- via before us, to anſwer to J. W. of a plea 
vowry anda [Or {4 a af) wherefore he on the 28th 
cauſa. againſt day of Ai [in ſuch a year] at the city 
the party for of G. (to wit) in a place there called P. 
de damages. hd taken the Cattle of the ſaid J. to wit, 
The declara- TVEnty ſheep, and impounded and unjult!y 
don. detained them, againſt ſureties and aer, 

unt 
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until, &c. (as he declared); and the fail 
J. P. appearing in our ſaid court, for a 
certain reaſon therein alledged by him, 
well avowed the taking of the ſaid cattle The avowry, 
in the ſaid place where, &c. to be juſt, 
&c. for damage-featant therein ; and the 
ſaid J. V. afterwards in our ſame court 
made default: wherefore it was conſider- 
ed there, that they and their pledges for 
proſecuting ſhould be amerced, &c. and 
that the ſaid J. ſhould be diſmiſſed there- 
from without a day; and that he ſhould Sine die. 
have a return ot the cattle aforeſaid: 
therefore we lately commanded you, that Returnof the 
you ſhould without delay malte a return _— | 
of the cattle aforeſaid to the ſail J. P. and 2p 
that you ſhout. it deliver them at the 80 z. 
deſire of J. V. vithout our writ, which e 
ſhould expreſsiy mention the judgment a- 
foreſaid; and in what manner you ſhould 
execute that precept, you ſhould make 
appear to us [on the return] whereſoever 
we ſhould then be in Euglaud; we alſo 
lately commanded you, that according to 
the ſtatute in ſuch caſe made and pro- 
vided, you ſhould diligently inquire by the 
oaths of honeſt and lawiul men of your 
bailiwick, what damages the ſaid FJ. P. 
hath ſuſtained, as well by reaſon of the 
premiſes, as for his expences and colts 
laid out by him about his ſuit in that be- 
half; and that you ſhould return to us at 
the time aforeſaid, the inquiſition which 
you ſhould take thereon, under your ſeal 
and the ſeals of thoſe perſons by whom 
you ſhould take the inquiſition, together 

T1 with 


Default. 


Miſericordia. 


Aa - 
2] 


Elongata re- 
turned by an 


Inquiſition 


The finding 
of the jury. 


7] udgment. 


WVithernam. 


Ca Ja. 


Ne. 


with this writ; and you at that day re- 
turned to us, that the ſaid cattle had been 
eloigned by the ſaid F. V. to places un- 
known to you; for which reaſon you 
could not return thoſe cattle to the faid 
F. P. and you allo returned a certain in- 
quiſition taken before you in the city of 6. 
in the county of the ſaid city, on the 
1gth day of April | in ſuch a year] whereby 
it was found, that the ſaid J. had ſuſtained 
damages by reaſon of the premiſles, be- 
ſides his expences/and coſts laid out by 
him about his ſuit in that behalf, to 10s, 
and for his expences and coſts to 2d, 
Therefore 1t was adjudged, that the faid 
5 P. ſhould recover againſt the (aid J. V. 
is damages aforeſaid found by the in- 
quiſiion aforeſaid; and alſo 1ol. awarded by 
our court before us, to the ſaid J. P. for 
his expences and coſts by way of increaſe f 
which ſaid damages in the whole amount- 
ed to 1ol. 108. 2d. and that the faid 
J. V. ſhould be amerced ; therefore we 
command you, that you take ſo many 
cattle of the faid J. W. in your bailiwick, 
in withzrram, and without delay caule 
them to be delivered to the ſaid 7. V. to 
be detained by him irreplegiable till he will 
make a return of the ſaid cattle before 
taken to the ſaid J. B. and in what man- 
ner you ſhall execute this our writ, do 
you make appear to us on the octaves of 
St. Hilary, whereſoever we ſhall then be 
in England: we command you alſo, that 
you take the faid J. V. if he ſhall be found 
in your bailiwick, and keep him * ſo 
lab 
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that you have his body before us at the 


time aforeſaid, whereſoever we ſhall then 

be in England, to ſatisfy the ſaid F. P. for 

the damages aforeſaid; and have you there Theſ, Brev. 
ten this writ. Witneſs, Sc. 63. 
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PRACTICAL DIRECTIONS 


As to the making of a Diſtreſs for Rent, 
and l ſuing a Replevin. 


HE landlord himſelf may make the 
diſtreſs: but it is gencrally made by 
ſome other perſon employed by the land- 
lord for that purpoſe; in which caſe, the 


_ landlord mult give to the perſon he em- 


ploys, a warrant or authority in writing 
called a warrant of diſtreſs, which is uſually 
in the following form : 

To Mr. A. B. my bailiff, greeting: 
Diſtrain the goods and chattels of C. D. 
© [rhe tenant} in the houſe he now dwells 
© 1n, [or, on the premiſſes in his poſſeſſion] 
ſituate in in the county of 
© for pounds, being two year's rent, 

(or, as the caſe is] due to me for the 
* tame at Aichaelmas Tor, any other | day 
* laſt; and tor your ſo doing, this ſhall be 

* your ſufficient warrant and authority. 
day of 17 ; 
" £5 


| Being legally authorized to diſtrain, you 
enter on the premiſſes, and make a ſeizure 
of the diftreſs. If the diſtreſs be made in 


a houſe, you feize a chair or other * 
| 0 


PRAcTICAL DIRECTIONS, &c. 


of furniture, and ſay, I ſeize this chair 
« [or, whatever 1t be] in the name of-all 
© the goods in this houſe, for the ſum of 
6 — pounds, being two year's rent 
« [or, as the caſe is] due to me [or, to 
© JF. J. your landlord] at Michaelmas [or, 
© any other] day laſt, [and if the diſtreſs 
© be made by any other than the landlord, 
you add] by virtue of an authority from 
« the laid W. J. for that purpoſe.” 

You then proceed to take an inventory 
of ſo many goods, as you judge will be 
ſufficient to cover the rent diſtrained for, 
and alſo the charges of the diſtreſs. 
Having done this, you make a copy of 


the inventory, according to the following 


form : | 
* An inventory of the ſeveral goods and 


* chattels diſtrained by me A. B. [the diſ- 


trainer] the day of in the year 
© of our Lord in the houſes, out- 
© houſes, and lands [according to the caſe] 
© of C. D. [the tenant] ſituate in in 
© the county of 
© made by any other than the landlord, 
© fay,—by the authority and on the behalf 
© of W. J. your landlord] for the ſum of 
— pounds, being two years rent, 
* [or, as the caſe is] due to me ſor, to 
* the ſaid W. T.] at Michaclmas [or, any 
© other] day laſt.” 
| In the dwelling-houſe: 

One table, 

Six chairs, &c. 
In the cow-houle: 

Six cows, 

Two calves, &c. 


[and if the diſtreſs be 


"abr - 


5 
S 
17 
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At the bottom of the inventory you ſub- 
{ſcribe the following notice to the tenant : 


Mr. C. D. 8 

© Take notice, that I have this day dif. 
© trained [or, that as bailiff to V. J. your 
© landlord, I have this day diſtrained] on 
the premiſſes abovementioned, the ſeveral 
goods and chattels ſpecified in the above 
inventory, for the ſum of pounds, 
being two years rent E as the caſe 1s] 
due to me [or, to the ſaid V. T.] at Ai. 
chaelmas [or, any other] day laſt, for the 
* ſaid premiſſes; and that unleſs you pay 
© the laid rent with the charges of diſtraining 
for the ſame, within five days from the 
date hereof, the ſaid goods and chatteis 
© will be appraiſed and ſold according to 
© law. Given under my hand, the 


day of in the year of our Lord 
5 — 


* 


V. J. 


A true copy of the above inventory and 
notice muſt either be given to the tenant 
himſelf, or left at his houſe; or, if there 
be no houſe, on the moſt notorious place 
on the premiſſes. And it is proper to have 
a perſon with you when you make the diſ- 
treſs, and alſo when you ſerve the inven- 
tory and notice, to examine the inventory, 


and to atteſt, 1f there be occaſion, the regu- 


larity of the proceedings. 


The ſafeſt way is to remove the goods 
immediately, and in your notice to ac- 
< quaint the tenant where they are removed: 
but it is now moſt uſual to let them re- 

main 
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main on the premiſſes, leaving a man in 
poſſeſſion, till you are entitled by law to ſell 
them, which is on the ſeventh day. 

If the tenant require further time for the 
payment of the rent, and the landlord 
chuſes to allow it, he muſt take a memo- 
randum in. writing from the tenant, in the 
following form : 


Memerandum, That 1 C. D. do hereby 
conſent and agree, that J/. T. my landlord, 
who hath this day [or, who on the 
day of laſt] diftrained my goods 
and chattels for rent, in a meſſuage or 
dwelling-houſe [according to the cafe] 
ſituate 1n in the county of 
ſhall continue in poſſeſſion of my ſaid 
goods and chattels in the ſaid meſſuage or 
dwelling-houſe for the ſpace of 
from the date hereof; the ſaid . T. hav- 
ing agreed to forbear the ſale of the ſaid 
goods and chattels for the ſaid ſpace of time, 
to enable me to diſcharge the ſaid rent. 
And I the ſaid C. D. do hereby agree to 
pay the expences of keeping the ſaid poſ- 
ſeſſion. As witneſs my hand the 
day of in the year of our Lord ——, 

| C. D. 


Ante 53. 


This memorandum is made, that the Ibid. 


landlord may not be deemed a treſpaſſer, 
which he otherwiſe would, for continuing 
in poſſeſſion beyond the time, which is 
limited by act of parliament for the ſale of 
the diſtreſs. 
But if there be no allowance of ſurther 
tume, you ſearch the ſheriff's office, on the 
ſeventh 


* 


| 
j 
j 
} 
} 


1 


ff T We, 
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| ſeventh day, to fee if the goods have been 


replevied; if they have not, you repair 
to the premiſſes; where, if the rent and 
charges of the diſtreſs are not paid, you 


ſend for a conſtable and two {worn ap- 


praiſers, who having viewed the goods diſ- 
trained, the former muſt adminiſter to the 
latter the following oath: 


© You and each of you ſhall well and 
«© truly appraiſe the goods and chattel; 
© mentioned in this inventory, | the con- 
© ſtable at the ſame time holding the in- 
© wventery in his hand, and ſhewing it to the 
© appraiſers] according to the beſt of your 
© puclgrnent. SG help you God.” 

Yuu then indorſe on the inventory, the 
following memorondanum : 


© VMeanwrandum, that on the 
of in the year of our Lord 
G. H. of &c. and J. K. of &c. two tworn 
appraiſers, were ſworn upon the Holy 
Evangeliſts, by me I. M. of &c. con- 
ſtable, well and truly to appraiſe the 
goods and chattels mentioned in this in- 
ventory, according to the beſt of their 
judgment. As witneſs my hand, 


day 
Py 


L. M. conſtable. 

Preſent at the time 

of ſwearing the ſaid 

. 

as above, and wit- 
neſſes thereto. 

. 

. 


And 
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And after the appraiters have valued the 
goods, you go on with the indorſement on 
the inventory, as follows: 


© We the above-named G. H. and F. K. 
© being ſworn upon the Holy Evangeliſts, 
by IL. M. the conſtable above-named, 
« well and truly to appraiſe the goods and 
© chattels mentioned in this inventory, ac- 
© cording to the beſt of our judgment, and 
© having viewed the {aid goods and chat- 
© tels, do appraiſe and value the ſame at 


* 


the ſum of pounds. As witneſs our 
© hands, the day of —— in the year 
© of our Lord 


7 1 Sworn appraiſers. 


When the goods are thus valued, it is 
uſual for the appraiſers to buy them at their 
own valuation; and a receipt at the bottom 
of the inventory, witneſſed by the conſta- 
ble, is uſually held a ſufficient diſcharge. 
But, if the diſtreſs be of conſiderable value, 
it is much more adviſeable to have a proper 
bargain and ſale between the landlord, the 
conſtable, the appraiſers, and the pur- 
chaſer. l 

The goods taken in diſtreſs being dit- 


poſed of, you deduct from tne amount of 


their produce the rent in arrear, and all 
reaſonable Tharges attending the diſtreis; 
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after which, the overplus (it any) is to be 


returned to the tenant. | 

If the tenant means to replevy the diſ- 
trels, he muſt, within ths time allowed 
him by the ſtatute for that purpoſe, that 


18, 


Practical DiRECTIONS, &c. 


is, within five days after he has notice of 
the diſtreſs, take with him two houſe- 
keepers, living in the city or county where 
the diſtreſs was made, and go to the ſhe- 
riff's office of ſuch city or county ; where 
he muſt enter into a bond, with the two 
houſe-keepers as ſureties, in double the 
value of the goods diſtrained, conditioned 
for the proſecution of a ſuit in replevin, 
againſt the diſtrainer, with effect; and for 
returning the goods, if a return thereof 
ſhall be awarded. Upon this, the ſheriff 
will direct a precept to one of his bailiffs; 
and by that means, the poſſeſſion of the 
goods will be reſtored to the tenant, to 
abide the event of the ſuit in replevin. 
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Abatement. 
HE writs of pore and recordari are not abateable. Page 108 
If two perſons diſtrain an ox, Fc. and make different avovries, 
both ſhall abate. 146 
Difference between pleas in abatement in replevin, and in other 
actions. 125 
Difference between pleas in abatement, and in bar. ibid. 
Property in defendant or a ſtranger, or in defendant and a ſtranger 
may be pleaded iu abatement. | "325; 1 
Cepit in alis loco, may be pleaded in abatement. 128 


Where the time is material, it may be traveried by the defendant; 
and ſuch plea is in abatement. 


129 
Accedas ad curiain. 


The accedas e curiam is a writ to removę a plaint in repievin out 
of the lord's court. 


112, 113 
Such plaint, when removed, is called a record. 116 


Acceptance. 


At common law, if the tenant was diſſeiſed, and the lord accepted 


rent from the diſſeiſor, it worked an eſtoppel berween the lord and 
diſſeiſor. 


— 


112 
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- If the defendant be without addin i the plain, he ſhall have no 


And then itis returnable in the king's bench, e or chan- 
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At common law, the leſſee for years of the very tenant, in caſe the 


lord avowed on a ſtranger, might Pray in aid of his leſſor, and 
oblige the lord to avow on him a 15 


Alias replxvin. 
If the herif donot execute the original writ, the plaintiff may . 


an alias replevin 
Or he may ſue it out with the original writ, and deliver it to the we- 
riff in the firſt inſtance. 
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ce 72, 76 

And determines the ſheriff's wicontiel . 95 73˙77 
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11 7 IS, 
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107 
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land holden of the lord. ibid. 
Except the land had been granted to the king by the tenant. 135 
Though if the lord had purſued the tenant's beaſts, and taken them 
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he makes conuſance in right of another, bene cg novit. = 
Ps ut 
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ibid. 
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Avowry mult not be for an Heriot generally, but muſt be for the belt 
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. 23 
But ſuch remedy muſt be given by the power that made the bye- a 
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14. 


Though 
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Certiorari. 


A certiorari is to remove proceedings out of a court of circumſcribed 
authority, to enable a ſuperior court to grant execution. 11 


And the inferior court muſt ſend up the whole record in the plight & 


was when the writ came. ibid. 


Common. See Diſtreſſes. 
Coſts. 


The plaintiff in replevin ſhall recover coſts, by the ſtatute of Gloce/- 
ter, c. 1. 16 


5 
The defendant in replevin ſhall recover gle coſts, by the 7 H. 8. c. 4. 
the 21 H. 8. c. 19. the 4 Fac. 1. c. 3. and the 17 Car. 2. c. 7. 


166, 167 
And he ſhall recover donble coſts, by the 11 G. 2. c. 19. 167 
An executor (defendant) is intitled to coſts. | 165 
The 8&g W. 3. c. 4. reſpecting defendant's colts, does not extend 

to actions of replevin, | 167 

Courts 
Of the court-leet. 11 
Of the court- baron. 15 
Damage feaſant: 


A man may diſtrain beaſts that are damage fea/ant, 24 
Tho? he be only a commoner. ibid. 


But where there is a colour of right for putting in cattle, a com- 
moner cannot diſtrain them. 25 


No man can diftrain for /anage feaſart, but on the place where the 
damage was done. ibid. 


2 Nor 
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Nor can one beaſt be taken for damage done by many Page 25 
Damages. 


When the lord was permitted to wage his law as to the ſufficiency of 
a tender, the tenant, if he prevailed, recovered damages. 62 
82 he ſhall zoww recover damages, if the tender be found ſufficient 
y a jury. 6 
Damages are recoverable againſt the ſheriff, if he make a falſe — 
turn in replevin. " mi 
The defendant ſhall have damages in a wwithernam, if elongata be 
returned on awrit dereterno habendo. 96 
Damages are recoverable on a falſe claim of property. 100 
A juſtification in replevin covers the defendant from damages. 132 


Day in court. 


The defendant has no day in court by the writ of replevin. 75 
But, in ſuch caſe, he is brought in by attachment. 71, 76 
So the defendant has no day in court, on the return of the alias and 

pluries replevin. 7477 


And therefore the parties may appear and plead in any other term 
than that in which the writ replevin was returned. 74 
For the ſame reaſon the plaintiff is not demandable, on ſuch return, 


under peril of a nonſuit. y 78 
But the defendant muſt appear at the return of the pluries, or a 4wi- 
thernam will iſſue againſt him. ibid. 
And if he do not appear, he may be brought in by attachment and 
tapias. 75,78 


If the defendant appear on the return of the alias or pluries, he may 
oblige the plaintiff to declare, by rule of court. 74 
Or he may have a ſpecial writ, in the nature of a verire, to warn the 


plaintiff to come in and proſecute. 79 
And the defendant ſhall have the like writ where there is a vitious 
pone, which does not give him a day in court, ibid. 
In withernam, the defendant thall have a day in court by attach- 
ment. 82 
The writ de fproprietate probandd gives the defendant a day in 
coart. 99 
Declaration. 
The declaration in replevin is little more chan a recital of the 
writ 5 124 
Tho't muſt not only contain venue, but muſt ſhew the locus in qus 
ibid. 


But if the defendant plead non cepit, this makes the count good. 125 
| Where 
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Where the ſheriff returns replegiari feci, tho? the writ be in the de- 
tinet, the count may be in the detinuit; but if there be no delivery 
of the cattle, it muſt be in the detznet, | Page 125 

When a cauſe is removed out of the county court, the plaintiff muſt 
declare de novo. 


So, he muſt declare de novo, on the removal of a cauſe by habeas 


cor pus. 11 


The defendant may compel the plaintiff to declare in replevin, tho 
he hathno day in court. — | 74 
Delia. 
Of the graviora et minora delifta.. 14 
Demurrer. 


Unleſs the locus in quo be mentioned in the declaration, the defendant 


may demur. 


| 125 

Ifthe writ be recited in the detinet, and the count be in the detinuit, 

the defendant may demur ibid. 
Detention. 


The detention of the diſtreſs is one of the points complained of inthe 
replevin. 5 
And ſuch detention is unlawful, after the making of a fulicienttender 3 

if ſuch tender be made before the diſtreſs is impounded. 40, 59 
Or, after judgment for the avowant ; tho? it be for a return 1rreple- 
viſable. 6 


I 
In what manner the legality of the detention was antiently tried ' 


61,62 
The preſent mode of trying it. 6 


3 
If the detention be not originally lawful, it cannot become ſo ex po/? 
acto. 


96 

The detention muſt be anſwered in pleading, as well as the caption. 

131 

And yet the plaintiff may avow for rent arrear tempore captionis, 
without ſaying quod adbuc a retro exiſtit. 


Detinue, 


After judgment for a return irrepleviſable, if the diſtreſs be not de- 


livered to the p aintiff, on his making a ſufficient tender, he may 
have aa action of detinue. 61,172 


If 
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If on the writ de proprietate probanda, the property be found for the 
. defendant in a replevin by wir, the replevin is at an end; 
but the plaintiff may have an action of detinue, 


101 
Diſcontinuance, 
The plaint may be removed after a diſcontinuance. 113 


If defendant plead in abatement of the writ, and make conuſance for 


* . . * x. g 1 —_— . 
a return, if the plaintiff traverſe the conuſance only, it is a diſconti- 
nuance. 29 


Diſclaimer. 


It's nature, and corſequences, at common law. | 147 
In what cates and for what reaſon it was taken as ay by 


21 H. 8. c. 19. ibid, 
Diſelaimer cannot be made to a lord before attornment. 148 
And it cannot be made by an infant. ibid, 
Nor by an abbot ſeiſed » jure eccie/te. 149 
But diſclaimer by a meſne extinguiſhes the meſnalty, 

A diſclaimer gives the demaadant a right of entry. ibid, 
Tho' in ſome caſes he may proceed for damages. ivid, 
If a præcipe be brought againſt two, and one diſclaims, the whole 
_ freehold veſts in the other. ibid, 
But it is otherwiſe if on E plead on tenure. $25. $00 
Tho! if one diſclaim, and the other plead nor. tenure or make default, 
the demandant may enter into the whole, ibid. 
Diſjeiſm, 
The ancient effect of a diſſeiſin, as to the lord's avowry. 151 
Diſtreſſes. 
The nature and origin of diſtreſſes. 1, 2 


The inconveniencics winch originally attended them. 


3 
The remedy that was applied to theſe inconveniencies; and how the 
law of diſtreſſes atterwards ſtood. 4 


The lord's diſtreſs for rent is in nature of a prerogative proceſs 21 
In what caſes a diſtreſs lies. 


For ſervices due to the lord, arifing from the tenure. 5 
For fines and amerciaments in courts-leet. 11 
For toll in a fair or market. 

For an amerciament on a townſhip, 22 
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For a penalty inflicted on the breach of a bye- law. Page 23 
For damage-feaſant. 24 


What things are diſtrainable. 
All chattels are diſtrainable damage: fꝛaſant. 


3 
Diſtreſſes at common law being in the nature of pledges, nothing 
could be diſtrained but what might be returned in /pecie and un- 


damaged. 26 
Therefore money cannot be diſtrained, except it be in a bag. 23 
Nor milk, fruit, &c. | ibid. 
Nor could corn or hay be diſtrained at common law. ibid. 


Unleſs it were in a cart. — 
But now, by ſtatute, corn and hay may be diſtrained for rent, ibi 
Even tho' it be growing. ibid. 
Working tools and beaſts of the plough cannot be diſtrained for rent, 
&c. while there is another ſufficient diſtreſs. 28 
But this rule does not extend to diſtreſſes, by ſtatute, in the nature of an 
execution; as for poor's rates, &c. | 29 
Things ſent to public places of trade, are not diſtrainable for rent, &c, 


O 
As the cattle and goods of a gueſt at an inn, &c. ibid 
But the privilege is not extended to goods at a livery ſtable 31 
Nor to beaſts that are grazing for a night on their way to market 


Nor to goods diſtrained for a perſonal duty, as for toll. = 
The beaſts of a ſtranger, being on the lord's land by e/cape, are diſ- 
trainable for rent and other ſervices, 33 
So, if they be on the land by conſent of their owner, 35 
And it ſeems they are diſtrainable for iſſues forteited on the tenant's 
non- appearance in the king's courts. 36 
But if a ſtranger's beafts have e/caped, the owner may prevent the diſ- 
treſs, by making freſh purſuit. "md 
And if they be on the land by confext, the owner may be relieved in 
equity on the ground of fraud in the landlord, 36 
Whatever is part of the freehold, cannot be diſtrained 37 
Tho? it be not actually fixed | ibid, 
What is in the manual occupation of another, cannot be diſtrained 
for rent, &c. ibid. 
Goods in the cuſtody of the law are not diſtrainable for rent, &c. 
| 8 

Nothing can be diſtrained but valuable property. 2 


Of the time, place, and manner of making the diſtreſs. 


No diſtreſs can be made in the night, 3 
2755 Unles 
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Unleſs it be for damage-fza/ant. Page z 

A diltreſs tor rent cannot be made on the very day it becomes 
due. | ibid. 

Nor after tender of the arrears. ibid, 


Tho' it may be made within fix months after the leaſe determines 


9 
None but the king can diſtrain out of his fee, or on the high road. ib; 
Unleſs the tenant drive his cattle off the land, to prevent a diſtreſs, 41 
But a diſtreſs taken on the high road, cannot be avoided by the te- 
nant's avowry. 40 
kya it ſubjects the party to a ſpecial action on the ſtatute of Marl. 
ridge. ibid. 
A EE diſtreſs cannot be made for two parcels of land diſtinctly 
let. 1 
But where lands, in two counties, are held under one demie, 
the landlord may diſtrain for the whole rent, in either county. 
ibid, 
And in caſe the tenant remove his goods, to prevent a diſtreſs, 
the landlord may diſtrain them off the premiſſes, within 30 days 
after the removal. ibid, 
Provided they be not previouſly ſold to a fair purchaſer. 42 
And the tenant, in ſuch caſe, ſhall forfeit to his landlord double the 
value of the goods removed. | ibid, 
Cattle depaſturing on a common may be diſtrained for rent ibid. 
At common law, no man might break open an outer door to make a 


diſtreſs. ibid, 
| Tho? an inngr door might have been forced open. ibid. 
Or the diftreis taken oat at a window. ibid. 


Bnt now, the landlord may break open a dwelling-houſe to diſtrain 
goods that have been fraudulently removed, to prevent a diſtreſs 


| | ibid. 

A ſeiſure of part, in the name of all the goods in a houſe, is a good 
ſeiſure of all. 43 
Piſtreſſes ought not to be exceſſive, ibid 
What is accounted an exceſſive diſtreſs. | ibid, 


Diſtreſſes for homage, fealty, or the expences of knights in parlia- 
ment cannot be exceſlive. 


44 
An action of treſpaſs will not lie for taking an exceſſive diſtreſs. 


2 55 46 
Unleſs it be a diſtreſs of gold or ſil ver. | ibid. 
Put the remedy is by a ſpecial action on the ſtatute of ä 

| bid, 


A man cannot ſplit an entire duty; and diſtrain for it at ſeveral 
times. 8 44 
But where he takes an inſufficient diſtreſs for the whole duty, he 
may diſtrain again. 41205 
| Tho? 
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Tho? it be under warrant from a juſtice of the peace. Page 44, 45 


So, he may diſtrain again for cattle, which die in the pou 51 
How the diſtreſs is to be uſed, and diſpoſed of. 

The diſtreſs is to be put in a pound, 48 
Which is either over! or covert. ibid 
Beaſts ſhould be put in a pound overt. ibid. 
For if they be put in a pr:vare pound, the diſtrainer muſt feed them5o 
And L.icy muſt not be buurnd, cl 
Dead chatuus muſt be put in a pound covert. 50 
And the pound muſt be within three miles, in the ſame county. 

49 
Or, the diſtrainer will be ſubject to a penalty of 5l. 50 


Tho? if the tenancy be in one county, and the manor in another, the 
diſtreſs may be impounded in the manor pound. 


49 
And if lands, in two counties, be held under one demiſe, the landlord 
may diſtrain in both counties, and impound the diſtreſs in either, 


50, 55 
The pound-keeper's fee. 49 
Diſtreſſes for rent may be impounded on the premiſſes. 50 
But then they muſt be removed at the end of five days. „ 
No diſtreſs can be worked. 51 
But milch kine may be milked. ibid. 
Diſtreſs could not be ſold at common law. 26,52 
But they may be ſold, by ſtatute, for rent arrear. 53 
And for poor's rates, &c. | 30 
The mode of appraiſing and ſelling a diſtreſs for rent. 53, &c. 


The mode of ſelling a diſtreſs under warrant from a juſtice of the 
peace. 


55 
At common law, a ſingle irregularity in the diſtreſs, made the diſtrain- 


er a treſpaſſer ab initio, 


56 
But now the diſtrainer ſhall only anſwer for the ſpecial damage, 


ibid, 

And not even for that if he tender amends. ibid, 
But if a diſtreſs be made for rent, where none is due, the diſtrainer 

' ſhall forfeit double the value of the diſtreſs and coſts. ibid. 


Diſtringas. See Proceſs. 
Double rent. 
In what caſes, and by what means, the tenant ſhall be obliged to pay 
double rent, | 7 
Duplicity. 


If the defendant in replevin plead in abatement of the writ, and make 


conuſance, and the plaintiff join iſſue on the plea, and traverſe the 
conuſance alſo, it is double. 128 


En- 


TABLE of the Principal Matters: 
Enquiry, writ of. 


Where a writ of enquiry is neceſſary to aſcertain the damages in 
replevin, and where not. Page 162,3 


Of the writ of enquiry of damages, under the 17 Car. 2. c. 7. 
| 16 

The plaintiff cannot have a writ of enquiry under that ſtatute, B 
the defendant hath pleaded nou cepir. 165 


Nor where the jury, who try the iſſue, omit to enquire of the rent 
in arrear, | | ibid, 


Entry. 


Adiſclaimer gives the demandant a right of entry. 


14 
In a præcipe againſt two, if one make default, and the other diſclait 
the lord may enter. | ; | ibid, 


Eſcape. 


The beaſts of a ſtranger, being on the lord's land by eſcape, are 
diſtrainable for rent and other ſervices. 


And where the beaſts eſcape by the negligence of their owner, as 
may be diſtrained immediately. 34 
But where they eſcape by default of the tenant's fences, the owner 
muſt have ACTUAL NOTICE of the eſcape before they can be di- 
ſtrained. | | 34 
Unleſs the land, into which they eſcape, be parcel of an antient 
ſeignory ; for then the lord of ſuch ſeignory may diſtrain them 


immediately. ibid. 
But the owner may prevent the diſtreſs by making freſh purſuit 
| BS -- 


Where a rent-charge had been twenty years in arrear, and cattle that 


had eſcaped were diſtrained for the arrears, the owner of the cat- 
tle was relieved in equity, 30 


Eſteppel. 


If the lord colluded with the diſſeiſor, and accepted rent from him, 
he was eſtopped to enter for the eſcheat, in caſe the diſſeiſee had 
died without heirs ; and the diſſeiſor was eſtopped to ſay, that he 
was not his tenant. , - 

or 


But the diſſeiſee was not thereby eſtopped from compelling the 
to avow on him. | ibid. 


On 


4. 
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Evidence. 


on a plea of tender to the lord, evidence of a tender to his bailiff will 
not maintain the plea. | Page 60 


On the plea of non cepit, if the caption be proved at another place 
than that laid in the declaration, the plaintiff will be nonſuited 130 


In treipaſs, the def2ndant may give in evidence a property in himſelf 
on the general iſſue, but not in replevin. FT) 


* 
Execution. 
The execution of a judgment in the county court or court baron is 


only by diſtreſs. 19 
But ſuch diſtreſs may be ſold under the writ de executione judicii 21 


Executers, 


Executors may bring replevin de bn, teſtatoris. 


123 
How they are to avow under the 32 H. 8. 145 
An executor (defendant) is intitled to coſts in replevin 166 
Fines. 

The reaſon of their denomination. I 
The difference between a fine and an amerciament, ibid. 
Fines are impoſed pro gravioribus delidtis. ibid. 
And they are apportioned by the court. ibid. 
Of fines impoſed at the aſſizes and ſeſſions. ibid, 
Or by a corporation, having a power to hold ſeſſions. 15 
Of fines impoſed by a court leet, 


11, 12, 17 
For fines impoſed by a court leet, the ſteward may either impriion 

the party or diſtrain his goods. 12 

And he may either ſell the diſtreſs, or impound it. 18 

Unleſs it be for a fine impoſed in the leet, by cuſtom; for ſuch a ſine 
ary be diſtrained for, without a cuſtom to warrant the diſ- 
treis. 17 

At common law, there was no fine to the king on the replevin, but 
where the ſherift returned elongato, or claim of property. 


78 

The defendant is fineable for an eloignment. 92 

The defendant is to be fined, when he comes in to gage deliverance, 
after a withernam awarded on meine proceſs. 


97 
So the defendant is to be fined for a falſe claim of property. 


Or, on conviction on a writ of recaption. 


The plaintiff is fineable, when he comes in and tenders the dama- 
ges on a avithernam awarded after judgment for the ayowant. 


94 
Freſh purſuit, See Diſtreſſes. 
Gage 
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Gage deliverance. 


The defendant ſheuld gage deliverance of what was levied of the 
plaintiff by wwithernam, on his being nonſuited. Page 91 
If witherznam be awarded, and afterwards the defendant avows the 
taking as his proper goods, or for a heriot, or denies the taking, 
the plaintiff ſhall gage deliverance of the w:ithernam. 93 
If a withernam be awarded in the court be/:2v, and afterwards the 
plea is removed, the plaintiff ſhall gage deliverance in the court 


e. | 114 
- Habeas corpus. 

The habeas corpas is the writ of LI BERT. 116 

Where it is directed to an inferior court, the defendant's body mutt 
be ſent up, with the cauſe of his impriſonment. 117 

And on ſuch writ, the plaintiff muſt e DE Novo in the ſuperior 
court. : 114 

Heriot. 


The heriot is of two ſorts ; the heriot-· ſervice, and the heriot cuſtom. 8 


The nature and origin of each. 9 
The lord may diſtrain for heriot-ſervice. ibid, 
But he cannot diſtrain for heriot-cuſtom. ibid. 
Tho he may ſeize for both. 10 


A ſuit-heriot, reſerved by deed, cannot be taken off the manor, 
| 11 
| bog for an heriot muſt be for the beſt beaſt, or two beft 
beaſts, of the tenant ; and cannot be for an heriot generally. 146 

In an avowry for an heriot, bene cognovit captionem in prædicto loco 
Without ſaying tempore quo, &c. is good. ibid. 


Hors de fon fee. 


Of the plea of hors de ſon fre, and how it differs from a diſclaimer. 
x | 150 
At common law, the plea of hors de ſon fee determined all proceedings 
in the inferior court. | 64 
The plea of hors de ſon fee is pleaded, where there is no tenure ; as 


where a ſtranger is avowed upon. 151, 4,5 
Or it may be pleaded by a ſtranger, who is made a party by «id 
prier. 151 
* the tenant cannot plead hors de ſon fee, on a writ of ac 
er | ibid. 


And 
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And antiently if the tenant was diſſciſed, and the lord, upon his re- 
entry, diſtraincd his bcaſts, or the beaſts of his leſſee, and avowed 
on the piss E ISO R, the tenant or leſſee could not ſafely plead hors 
de Jon fee, but was obliged to plead the ſpecial matter in abatement - 
of the avowry. 152 

Tho! in ſuch cate, if the diſſeiſor had died ſeiſed, and the lord had ac- 
cepted rent of his heir, the avowry muſt have been on the heir; 
And the tenant was put to his real action. 154 


Inducta et illata. 


Inducta and illata were diſtrainable at common law 3 

The conſequence. | | ibid, 

Inducta — illata are alone diſtrainable. ö 57 
ms and innkeepers. 


The cattle and goods of a gueſt are not diſtrainable at an inn. 30 
Innkeepers are obliged to receive gueſts and their horſes. ibid. 


Irregularity. See Diſtreſs. 
Iſſue 


In replevin the general iſſue is non cepit. 130 
The caption and detention are in iſſue by that plea, and not the pro- 
perty. 130 
Non e culpabilis de captione prædict, is not a good plea; s 
does not anſwer the detention. 131 


Judgment. 


The reaſon why the judgment in replevin is for a return irreple- 
viſable. 21 
At common law, the defendant could not have judgment ſor a re- 
turn irrepleviſable, on the nonſuit of the plaintiff, 66,170 
But now, by ſtatute, he may . | 66, 171 
Judgment for the plaintiff in replevin is only for damages. 160 
For the defendant, that he ſhall! have return of the cattle. 161 
Judgment for a return, as at common law, is the proper judgment, 
notwithſtanding the ſtatute of 17 Car. 2. c. 7. 164 


Julſtiſication. 
The difference between an avowry and juſtification. 131 
f the juſtification that diſaffirms property in the plaintiff, 132 
OF 


„ Wherever. 
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Of that which affirms ſuch property, but covers the defendant from 
damages. 132 


Levancy and Couchancy. 


The grantee of a rent AE cannot diſtrain a ſtranger's beaſts, tl 
they are /evant and couchant. 36 


The time allowed for /evancy and couchancy. ibid, 
Levari facias. See Proceſs. 


Limitation of actions. 


The lord, in his avowry, need not alledge a ſeiſin of the rent within 
forty years. = oa 


But if the ſeiſin be not within that time, the ſtatute of limitations _ 
be pleaded in bar. 138, 159 
And the grantee of a rent-charge may plead the ſtatute. 138 


When the tenant N the ſtatute of limitations, as to the ſeiſin, he | 
muſt acknowledge the tenure. | 159 


Non omittas. 


At common law, if a diſtreſs was taken in a liberty, the ſherif 
could not deliver it, within a non mittags. 70 
But now, by ſtatute, he may; if he firſt iſſue his warrant to the bai- 
liff of the liberty, who makes no anſwer thereto. 69 
And if a diſtreſs be taken in the county, and impounded in a liberty, 
the ſheriff may enter the liberty without a previous warrant. 


70 
Nonſuit. 


At common law, the plaintiff might reple vy the diſtreſs, after boy 


nonſuited in infinitum. 
But this inconvenience was remedied by ſtatute, which gave the 
writ of ſecond deliverance. ibid, 
If the defendant comeinto court on the day the ſheriff is to return the 
alias or pluries, he cannot demand the plaintiff, under peril of 3 
nonſuit. | 78 


But he may have a ſpecial writ, to ſummon the plaintiff to come in; 
and if he do not, he ſhall be nonſuited. 7 


If the plaint be removed by pore, the plaintiff is demandable, on . 
of a nonſuit. 106 


/ 


Unleſs the pore be vitious, in not giving the defendant a day in court. 
| 8 79 
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Wherever the defendant hath a day in court, the plaintiff is demand- 


able, under ag of a nonſuit. : Page 107 
If the plaintiff be nonſuit before declaration, the defendant ſhall have 
a return without an avowry. 169 


Notice of diſtreſs. 


At common law, no man was obliged to give notice of his having 


taken a diſtre!s. 4 
Unleſs it were impounded in a ſpecial pound, overt or in a WS. 

covert | | 48 
But now, the tenant muſt have notice of a diſtreſs for rent. 53 
And ſuch notice may be given to the tenant himſe'f, 


54 
Or it may be given to the owner of the goods, unleſs the tenant hath 


ſued a replevin. ibid. 
Plaint. l 

The origin of the plaint. 64 

It may be levied out of court. ibid. 

The plaint alone is removed by recordari. 113 


Pleas and Pleadings. 
To an action for an irregularity in making a diſtreſs, the defendant 


may plead the general iſſuwe. 55 
The mode of pleading a tender in replevin. 60, 3 
Pleadings in replev ins. 18 


The defendant in replevin cannot plead what is contrary to the ſhe- 
riff's return, as non elongata, or that the beaſts died in pound. 


8 

But he may plead non cepit. bd. 
The diffierence between pleas in abatement in replevin, and in other 
actions. 126 
How pleas in abatement in replevin differ from thoſe in = 
ibid. 

The defendant may plead property in himſelf, or in a ſtranger, in 
abatement, or in bar. | 127 
But property in the plaintiff and a ſtranger, or cepit in alio loco, 
mult be pleaded in abatement. 128 

So where the time is traverſed, the plea muſt be in 1 
1 » 

Neon culpabilis de captione is not ſufficient ; for the detention muſt be 
anſwered. 131 
Vet an avowry for rent in arrear tempore captionis, without faying 
quod adhuc a retro exiſtit, is good. 143 


The 
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The difference between a juſtification and avowry. Page 131 

The difference between juſtifications that aſtirm, and thoſe that diſ- 

affirm the plaintiff's property. 132 

The tenant cannot plead xe ungues ſeiſie de ſervices generally, in bar 

of the lord's avowry. 159 

Pledges. 

Of pledges for the defendant's appearance in the lord's court 

| HS 

Of the pledges to proſecute in replevin. 65,67 

The origin of pledges de retorno habendo. | 65 

In what event they are anſwerable. os NE. 67 

What pledges are deemed ſufficient ; and how they are to be taken, 

| 67, &c, 

The pledges for a return remain, notwithitanding the removal of 

the cauſe by pore. 65 

And tho? the plaintiff proceeds for damages on the 17 Car. 2. c. 7. 
| | | 2 I 

The mode of proceeding againſt the pledges on the ſtatute of Nm. 2. 

| 176 

The mode of proceeding againſt them on the 17 Car. 2. c. 5. 

178 

No pledges are required of the plaintiff on a writ of recaption 

182 

Of the writ de ple iis acguietandis. 153 


Pluries replevin. 


After an alias, the plaintiff may have a pluries replevin. 72 
Or he may take out the replevin, alias, and pluries, at the ſame time; 
and deliver the pluries to the ſheriftin the firſt inſtance 75 
In the pluries is always inſerted the clauic of ve c/aujum nobis ſigui- 
r 72, 76. 
And it is returnable in the king's bench or common pleas 72 
The pluries determines the ſheriff®s vicontie/ power. 73777 
And ſuperſedes the proceedings before the ſheriff. 77 
Pone. 
The origin of che writ of pone. 65 
Where the replevin is by writ, either party may remove it by po ne. 
72 
The ſorm of the writ. : 102 
The pone ſhould contain a ſummons, by which day is given to the 
other party in the court above. 72, 102, 3 
Otherwiſe, it is bad, Sh 79, 108 


The 
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The difference between a pone and recordari, Page io 
The plaintiff need nor ſhew cauſe, for removing a cauſe out of the 


county court, by pore; but the defendant muſt. 103 
But the plaintiff, as well as the defendant, muſt ſhew cauſe, to re- 
move the ſuit out of the lord's court. ELON >. "os 
The ſeveral cauſes of removal. 104, &c. 
Capias lies againſt the defendant, if he makes default on apone. 
| . 2 — 
Pound. 
belnan's deſcription of a pound. | 48 
See Diſtreſſes. 
Pound Breach; 
Ofpound breach at the common law: 47 
The ſtatute - penalty thereon; ibid. 
Practice. 


Practical obſervations; as to the making of a diſtreſs for rent, and 
ſuing a replevin. | fn: 


Prerogative, 


The king, by his prer ogati ve, may diſtrain for an amerciament : in 


court baron. 17 


So, he may diſtrain the beaſts of his tenant on the high road 


Or, on lands tat are not holden of kim by immediate weg 


* 
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| N. 
r Preſeripticn. 
If a lord can preſcribe in the diſttes, he may diſtrain ſor an amercia- 
| ment in his court baron. 16 
IJ Or, for a fine impoſed by cuſtom in his court leet. 17 
_- So, if a corporation can preſcribe in the diſtreſs, they may diſtrain 
for a penalty on the breach of a bye-law. 24 
A preſcription to replevy upon plaints levied out of court is bad 
| 6. 
. | : Preceſs 
4 * 9 | f 
Of the diſtringas for levying ſines and amerciaments impoſed by a 
court leet. Page 12 
Of the attachment to compel an appearance when the defendant has 
been ſummoned and makes default. 18 
Of the proceſs to compel an appearance in the lord's court. 20 
Of the lewari facias for a debt recovered in the lord's court. bid, 
5 At common law, the only proceſs in replevin was a diſtreſs. 78 
VB But now, the proceſs agrinſt the defendant is an attachment in the 
| firſt inſtance, and a capias afterwards. 71, 5, 6, 8 


4 Tf the plea be removed by pore, the plaintiff or defendant is ſummorr- 
A ed thereon, 5 | 72 
And if the defendant makes default, a di/ringas iſſues, and after 


that a capias. 107 

7 If there be a vitious ene, which does not give the parties a day in 
$ court, the defendant may have a ſpecial writ, to warn the plaintiti 
> to come in and proſecute. * 79, 108 
And the defendant ſhall have the like writ, where he appears on the 
* 7 return of the alias or pluries replevin. 101d 
| But if he do not appear on ſuch return, a withernam will iſſue again! 

him. 73 

Or he may be brought in by attachment and capias. 75,8 


The proceſs in withernam is an attachment in the firſt inſtance ; and, 
on the return of nulla bona thereon, a capias and proceſs of outlaws 

ry. * 82, 89, 92, 98 
The fame proceſs lies againſt the defen ant, on the writ de propris- 
+ tate probandd. | 92 
-- The <vithernam is ſometimes an original, and ſomerimes a judicial 
| proceſs: in the firſt caſe, it is only a pain quouſque the defendant 
gages deliverance; in the latter, it changes the progerty” go 
"7 2 Fo a plaint is removed by recerdari, a capias lies on che efendant's 
efault; but no capias lies on à jufticies, fo 115 

ö She fs 5 , 4 | ' Property 
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Property. | 5 


Property is not to be altered without the king's writ; except it be 
for de fault of appearance on an attachment in the county court or 


court baron. | . 19 &c. 

Ifa replevin come after goods are ſold on an execution, the defendant 

muſt claun property. | 38 

The mode of pleading property. 127 
Proprietate probanda. 


The proceedings ona PLA1NT, when the defendant claims property. 
8, 

The proeeedings on an original wrirT, in the like caſe. — 2. 

If the property be found for the plaintiff, the ſheriff is to deli- 

verance. ib:d. 


But if the replevin be by plain, the defendant may afterwards re- 


move it by recordari. | 


If the property be found for the defendant in a replevin by W 6 
ſuch replevin is at an end. 100 


And, in ſuch caſe, the plaintiff's only remedy is by action of detinue, 


trover, or treſpaſs. IOL 


But after the property is found for the defendant in a replevin by 
plaiut, the plaintiff may have a new replevin by writ, 


99 
A bailiff cannot claim property in the court S. IOL 
But he may lead it in the court above. | ibid. 


Recaption, 


The nature and deſign of the writ of recaption. 180, 1 
Recaption lies, though the firſt caption was juſt. 19 
But not where the ſame cattle, or other cattle of the ſame pexſon, 


are diftrame a ſecond time damage fraſant, | lid; 
Nor where the plaintiff in replevin, being nonſuited, diſtrains again 
| | d ibid. 
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The defendant cannot avow on this writ, as he may in replevin, 


181 
But he muſt ) usr IT Y. 2% in treſpaſs. 182 
No pledges are required of the plalutiff, on this writ. ibid, 


It is not neceſſary, to have a recaption, that the /ame cattle, but that 
cattle of the ſame perſon, ſhould be diſtrained a ſecond time for 
the /ame duty. þ 183 

If the lord diftrain the beaſts of his tenant for rent, and afterwards 
diſtrain the beaſts of a ſtranger for the ſame rent, there can be no 


recaption. ibid, 
If the lord diſtrain his tenant, and aft-rwards command his ſervant 
to diſtrain again, the tenant ſhall have recaption. ibid, 
So if the lord, by any ad ſubſequent, agree to the ſecond diſtreſs, 
| | ibid. 
But if there be no ſach precedent command nor ſubſequent agree- 
ment, the tenant is left to his action of treſpaſs againſt the ſervant. 
| 18 
If A. and B. are diſtraiued, and a ſecond diſtreſs is taken for the 
"ſame duty on A. alone a recaption lies ibid, 
But if the firſt diſtreſs had been on H. alone and the ſecond on A. and 
ſtranger, guære. | 185 
If a diſtreſs be taken for rent, and afterwards other rent becomes due, 
for which a ſecond diſtreſs is taken, no recaption lies ibid. 
Unleſs the tenant have pleaded hors de ſon fee, in an action for taking 
the firſt diſtreſs. | ibid. 
Recaption lies before any avowry made in the firſt replevin 
ibid. 
And it lies in the county court, as well as before juſtices of record. 
. | 186 
Recordari. 
The form of the writ of recordari. ; 109 
The difference between a pone and recordari. 102 
The replevin by plaint is removed by recordari. ibid. 
And the plaintiff may remove it, without ſhewing cauſe. 100 
But the ——— cannot. ibid. 


And neither the plaintiff nor the defendant can remove a plaint out 
of the lord's court, without ſhewing a ſufficient cauſe. 111. 118 
A recordari cannot regularly remove a record. 117, 118 
But if a record be actually removed by recerdari, it ſhall not be re- 
mar:ded, 117 
* | The 
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The ſuperior courts have no authority to proceed on a record remov- 


ed by recordari, without a ſpecial writ. 117, 118 
The defendant ſued a recordari in a different county from that where 
the caption was, and the plaint was removed. 315 
_ Kelief. 
The relief is either proper or improper. | 
The relief proper may be diſtrained for, of common right. ibid. 
Buy the relief improper cannot be diſtrained for, unleſs the loxd 
can preſcribe in the diſtreſs. $ 
| Rents. 
The ſeveral kinds of rents $ 
Of rent- ſervice. ibid. 
Of rent- charge. 6 
Of rent- ſeck. | ibid. 
Of rents of aſſiſe or chief-rents. ibid. 
Of the remedy for recovery of rents by diſtreſs. . 


In what caſes, and by what means, the tenant ſhall be obliged to pay 
double rent. 7 


Replevin. 


The nature of a replevin. 57. 8 
Thereplevin, at common law, was a juſticial writ, 59, 75 
Which did not lie in the manor court. ibid. 
Two things are complained of in replevin; the caption, and tlie de- 
tention. ; il id. 
The ſeveral miſchiefs which attended the replevin at common law, 
and how they were remedied, 63, &c. 
The origin and nature of the replevin by plaint. 64 
The replevin muſt be executed þy the ſheriff, even in his own caſe. 
Page 124 


Tn what caſes, and far «whom, replevin lies. 


Ithes for goods, in which the owner has either an abſalute or a qza- 
ified property. | 119, 120 
When 
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When the property is qualified, the replevin may be ſpecial. 129 
If A. take goods, by the command of B. the owner may have reple- 
vin againſt both. | ibid, 
If the lord diſtrain the tenant's beaſts, the meſne may im pound his 
- own beaſts inſtead of the tenant's, and may afterwarus replevy 
them. Ns | | ibid. 
Several perſons cannot join in replevin, where the property 1s ſeve- 


ral. 121 
It lies for beaſts which are fer nature, if they have been Os 

= -; 1d, 
But not for goods taken in execution, under proceſs from a ſuperior 
court. bid. 
Though it lies upon an execution, awarded by an inferior juriſdiction. 

| 122 

It lies for executors, de bons teſtatoris. 123 
And for the hutband alone, de bonis uxcris, taken dum ſola thid, 


It lies for a ſow and pigs, though the pigs were farrowed after the 


ſow was taken, ibid. 
It lies not for charters relating to the inheritance. l 
Nor for goods taken in foreign parts. ibid. 


If beaſts be taken in one county, and driven into another, it lies in 


either county. | ibid. 

It lies not againſt the king, nor where he is a party. 122 

Nor for goods taken upon a conviction. ibid, 
Reſcous, 

No ſtranger can legally make a reſcue. | 51 


But the owner may reſcue his cattle, wrongſully diftrained, before 
they are impounded ibid. 
Though uE cannot reſcue them afterwards. ibid. 
If cattle diſtrained go into the houſe of their owner, who refuſes to de- 
liver them, he is guilty of reſcous. 


2 

The puniſſument of reſcous by ſtatute, 2 
Retorno babends. 

C2the reterno habands, at common law. | 2 66 
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Uf the alteration that was made therein by the ſtatute of Weſtminſter 
the ſecond. 66 
In pleas in abatement, the defendant muſt make conuſance for a re- 
turn, or he leaves 2 right in the plaintiff to retain the diſtreſs. 


128, 
Where the defendant avows, and hath judgment, he ſhall have a 2. 
turn of the diſtreſs. 167 
So where the defeadant pleads property in himſelf or a ſtranger, 
which is found for him, he ſhall have a return. 168, 174 
But if he plead property in the plaintiff AN D aſtranger, he ſhall not 
havea return, 168, 175 
So ifhe traverſe the /oczs in q::0, he ſhall not have a return, though 
the iſſue be found for him, without a conuſance or avowry. 169 
If the lord refuſe a tender of the rent, before the diſtreſs is impound- 
ed, he ſhall not have a return. ibid, 
the plaintiff be nonſuit before declaration, the defendant ſhall have 
a return, ibid. 
But if he be . after declaration, the an muſt avow to have 
a return. 107 
On the nonſuit of the plaimiff, the return at common law was never 
irrepleviſable. 66, 170 
But this inconvenience was remedied by the / at of Weſtm. 2. which 
gave the writ of fecend deliverance. 66, 171 
If the defendant have judgment on the writ of /ecpnd deliverance, he 
ſhall have a return irrepleviſable. 67,172 
If the writ of replevin abate by the miſpriſion of the clerk, the defen- 
dant ſhall nat have a return, 175 


But it 1s otherwiſe if the writabate by the miſinformation of the plain- 
tiff; for then the defendant ſhall have a return, tho? not irrepleviſa- 


ble. ibid, 
If the plaintiff confeſs the defendant's plea, the defenoame ſhall have 
A return, but not irrepleviſable. _ 
Satisfafrtun. 


After judgment for a return irrepleviſable, the owner of the beafts 
may have a writ for their delivery, upon /atisfactio; made in court. 


61 
And if beaſts are taken in avithernam, after judgment for the avow- 


ant, the owner may have the like writ, on fatisfyi vying the defendant 
his damages. | 94 


A 
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Scrre factas. 


A Scire facias is the proper proceſs to bring in the pledges in reple. 


vin. 68, 177 
But in courts not of record, ſuch proceſs is rather a precept in nature 
ot a ſcire fac ias. 177 


A ſcire facias need not be ſued out to entitle the party to a capias in 
aoither nam. 


; | ; 93 
If on the retorno habendo againſt the pledges catile, the ſheriff return 
nil, a ſcire facias iſſues guod wicecomes ifſe reddut ei tot averia, 


GE” 177 
But it is not neceſſary to proceed againſt the pledges by ſeire facuas, 


in order to ground an action aguaſt the ſheriff for their inſumci a- 
cy * I 78, 2 


Second deliverance. 


The writ of ſecond deliverance was given by the fat. of I m. 2. 


67, 171 
And 1 it is a writ judicial. f 171, 4 
he form of it. ä ibid. 


The writ of ſecond deliverance is a ſuper/edeas of the retorne haber do, 
if it come before any return is made; if after, it is in the nature 


of a new replevin. 96, 173 
Pur it is not a ſuper/edeas of the writ of enquiry of damages, under the 
-21 H. 8. c. 19; nor under the 17 Car. 2. c. 7. 173 


Where amwithernam iſſues on 2 retorng habeinds, the Cond deliverance 
mutt not be of the beaſts delivered in avithernam, but of the beaſts 


nr taken. 975 173 

Fhe writ of ſecond deliverance is in eſfect taken away, where the 

defendant procceds on tlie 17 e. 7- 173 
Seiſin. 


Before the ſtat. o 11 G. 2. c. 19, it was neceſſary to lay a ſeiſin 
of the ſervices ! in the avowry. 135 
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The difference in laying ſuch ſeiſm and the ſeiſin in real _— 
13 
The defendant might deny ſuch ſeiſin. 137, 156, &c. 
Seiſin in the defendant, or thoſe whoſe eftate he hath, was good for 
rent on a gift in tail, or on a leaſe for life or years. ibid, 
In whom the grantee of a rent-charge ſhould have laid the ſeiſin 
13$ 
If leſſee for years had diſtrained the beaſts of a ſtranger, he muſt have 
laid the ſeiſin in his leſſor. 13 
But if a termor had avowed for rent on his under-tenant, by 4034 
indented, he need not have laid a ſeiſin. | ibid, 
But if the leaſe had been by parol, he muſt have laid a ſeiſin ibid. 
Now by the ſaid ftat. of 11 G. 2. c. 19. a general avowry is 
given in all caſes for rent arrear. ibid. 
If a termor diſtrain cattle damage feaſant, and the owner bring Treſ- 
paſs, the Termor muſt lay a ſeiſin in his plea. 140, I4T 
But if the termor bring "Treſpaſs for the damage, he need not lay a 
ſeiſin in his declaration, . | Page 141 
If the avowant, for damage feaſant, alledge the locus in quo to be his 


folum et liberum tenementum, without alledging a ſeiſin in fee, it 
is ſufficient. | 1. 


40 
Tenast in fee, in an action of debt againſt his leſſee for years, need 
not lay a ſeiun. 142 4 
But the aſſignee of the reverſion muſt. | #614. | 
In treſpaſs the defendant may plead 9% possts510N AT Us fuit of the | 
locus in quo. and took the plaintiff's cattle damage feaſant, without 3 
laying a ſeiſin. | ibia. 
= 
Services 
Feudal ſervices were either military or miniſterial. ibid, 


1 non- performance of theſe ſervices induced a forfeiture of the «< 
eud. | 


| 1 
In what caſes tlie tenant might traverſe his lord's ſeiſin of ſervices. 


0 156, &c. 
And how he mĩght avoid the payment of ſervices, which he could not 
traverſe. : 157, &Cc, 


Sheriff. 
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Sheriff. 


The ſherift may hold plea in replevin by plaint of any value 


And he may command his bailiff to replevy, either by word or pre- 
cept. | | ibis, 
But the ſheriff's precept in ait hernam mult be in writing, and not by 


word only. £6 
The ſheriff ought to take pledges de proſequendo, and de retorno ha. 
bend'. TH 
And he is anſwerable for the inſufficiency of the latter. iid. 


Having taken pledges, the ſheriff ought forthwith to malte delive— 
rance of the diſtreſs. 


00 

And for that purpoſe he may enter a liberty ibid 
Or break open a houſe or caſtle, if he be denied entrance. 70 
Where the replevin is by eriginal writ, which is executed by the ſhe- 
riff, he may hold plea of it in the county court. 71 


But if he do not execute the crigina/ writ, he muſt appear, and gc- 
count for his conduct, in the court above, on the alias or utter 


replevin. 75 

If the alias do not contain the clauſe of g canſum nobis fegnifices, 
&c. it is vicentiel, and the ſherift may proceed. 7 76 
But he cannot proceed, if it contain ſuch clauſe. 737 77 
The pluries replevin always determines the ſheriff's wicontiel power 


ibid, 

If the plaintiff be nonſuit in replevin, upon which the ſheriff takes 
his goods upon a ww:thernam, an action will lie againſt the ſherif!, 
if he do not deliver them to the defendant. 91 


The ſheriff cannot return, on a pore by the defendant, that the cau'e 
is not true. 105 


The ſheriff muſt execute the replevin, even in his own caſe. 124 
If the pledges de retorno habendo prove inſufficient, the ſheriff him- 


ſelf is anſwerable by /cire facias. | 177 
Or by action on the caſe. | ibid, 
And in order to ground ſuch action, it is not neceſſary to have a 

ſeire facias returned againſt the pledges, 173 
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Statutes. 

De Scaccario. 28 
Marlbridge, c. 1. p 4, 114 
-- C. 4. 43, 92 

. . 40 
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Wejim. 1. c. 17. 71 
Gleceſter, c 165 
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32 H. 8. e. 37 | 145, 166 
— 5 C22. 49 
43 Eliz. c. 2. 29, 165 
4 5 1-6; 166 
17 Car. 2. e. 7. 445 163, 166, I73, 178 
++ M0 5. | 5 27, 52, 56 
8 & 9 NV. z. c. 11. | | 167 
8 Ann. C, 14. 40 
.. 28. 6 
11. G. 2. c. 19. 7, 27, 41, 42, 50, 56, 68, 139, 167, 
| 178 
27 G. 2. c. 27. > 

Tender, 


A ſufficient tender will make the detention of a diſtreſs uulawful 


40» 59 
Though jt be made after judgment for a return rep. 


5 5 61, 173 
But before jndgment it ſhould be made before the diſtreſs is impound- 
ed. 


40, 60 
For if it be made afterwards, and the beaſts die in the pound, the 


owner ſhall bear the loſs. 60 
And it muſt be made to the lord himſelf, and not to his bailiff 


ibid, 
In 
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In what manner the {uſhciency of a tender was antiently tried. 


61, &c, 
The preſent mode of trying it. 62 


Traverſe. 


The cauſe of removal aligned in a poxe or recurdari, is nottraverſable. 
105, 110 


% 


But it is otherwiſe of the cauſe aſſigned in an accedas ad curian 


110 
Where the defendant in replevin pleads in abatement of the writ, 


and makes conuſance, the conuſance 1s not traverſable, 

| | 128 

In a juſtification for damage fea/ant, the platntiff may traverſe the 
defendant's title. | 129 
If the avowant ſhould lay tie caption in another place” than the 
plaintiff hath done, without traverſing the place in the declaration, 


it would be bad. ibid. 
Where the tenure is traverſable. 155 
Ifthe tenure be by rent, the gaantum of the rent is not . 
| s ibid, 

And the whole tenure is not traverſable. 156 
The ſeiſin of the guantu of ſervices was traverſable, where they were 
gained by coercion. ibid, 
But not where they were obtained by the voluntary payment of the 
tenant... 5 157 
Uolets the tenant had been one, who could notcharge the lands ; as 
tenant in tail, a bithop, prior, &c. | 158 
Or vnle(; the very tcnant had the deed whereby the ſervices were 
reierved. | ibid. 
The ſeiſtnis no* trayerfable, but only of thoſe ſ:rvi-25s, fer which the 
av owry is made. | 159 
Excep: a ſeiſin be alledged of ſervices of an higher nature, which in- 
clude thoſe in the avowry. . ibid. 


"Treſpaſs. 
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Treſpaſs. 

An Action of treſpaſs will not lie for taking an exceſſive diſtreſs 

Page 45 

Unleſs it be a diſtreſs of gold or ſilver. ibid. 

Nor for impounding a diſtreſs in another county. 50 

If cattle, taken damage fea/ant, die in the pound, the diſtrainer may 

have an action of treſpaſs for the damage. 51 

The tenant may have an action of treſpaſs againſt his landlord, if 

he do not remove the diſtreſs, at the end of five days. 32 
Or againſt the ſheriff, for taking his cattle, in the execution of — 
the replevin. "IgA 

Vadit. 


The vadii are forefeited, on the defendant's non-appearance, in the 
lord's court. — 20 


Wager of law. . 


* 
| . 
At common law, when the ten ant pleaded a tender, the lord was put 
to his law wager, as to its ſufficiency, v G6, 2 
a 
Withernam. 
: 
Withernam may iſſue on the ſecond proceſs. 76 
Etymology of the word co . 79 
Withernan is part of the lex talents. ibid. 
And it is twofold; in the county court, and in the courts above 


In 
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In the county court, if the bailiff return elongata, the wwithernam docs 


not iflue, before the ſheriff holds an inqueſt. 80 

But when it iſſues, it is a writ ds execition pudicii, Quære. 88 

In the courts above, it iſſues on the ſheriff's return of elengata. 

* 1 - ibid, 
But it cannot iſſue on ſuggeſtion only. $2 

It iſſues out of the court where the alias or pluries is returnable. 


a 8 ibil, 
Therefore if elongata be returned on the alias into chancery, it iſſues 
out of chancery ; but then it is returnable in B, R. or C. B. 


3 * 


Form of the writ of ⁊ vi her nau. 81 
— There is always an attachment in the go ram. 83 
pu ” "Unleſs it iſſue on a plaint. ibid. 
The withernan ſhould recite the cauſe why the ſheriff cannot reple- 
. ibid. 
"OY it ſhould be in writing, though it he iſſued by the ſheriff, 86 

Fe. Where there ſhall be a nn o7:ittas in the withernam, 8 
| * If the ſheriff return 14 on the awwithernom, a capias is awarded, 
| | 89. 92 
* If the defendant appear on the pluries replevin, the his tat 
N not iſſue. — 89 
IF Unleſs, on his appearance, he refuſe to gage deliverance. ibid, 
31 But if he plead nen cepit, or that the cattle are dead in default of the 
8 plaintiff, the w hernam ſhall not be awarded. 93 
So, if he plead property in himſelf. ilid. 


Or make conuſance as bailiff, and pray in aid. 9 
bp. The withernam againſt the piaintiff, after judgment for the defen- 
* dant, ſhall bgfayed, on the plaintiff's tendering the damages. 
4. E the ſherifflevy goods of the plaintiff in avichernam, after a * 
. awarded on a nonſuit, he ſhould deliver them to the defendant, 
dor an action lies. | 8 = 
3 In B. R. cattle taken in withernam are delivered to the plaintif, 
+ BY by the uſage ofthe court; aliter in C. B; and the reaſon thereof 


* 
3 8 89, &c. 
RB FTWithernan is either an original or a judicial writ; in the firſt caſe, 
E it is only a penalty guer/que the defendant gages deliverance; in the 
r latter, it changes che property. go 


In 
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In what caſes the defendant ſhall have a avithernam againſt the plain- | 


tiff. 94 x 
It is not neceſſary to have a ſcire facias returned, before a capias in 
avithernam iſſues. 8 
The withernam ſuppoſes the original caption to be a diſtreſs." 
N * 96 1 | 
The ſheriff, on meſne proceſs, may take beaſts of any value from te 
defendant, to compel him to appear. 97. 3 


„ 


* 


*. 
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